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INTRODUCTION TO THE JUDICIAL FOCUS
OF THIS INSTITUTE

Article for The Advocate (Idaho State Bar)
Submitted Dec 2014 (Rev. 1/5/2015)]
[Updated for 2016 Teachers’ Institute]

CIVIC EDUCATION, THE RULE OF LAW, AND THE JUDICIARY::
“A REPUBLIC... IF YOU CAN KEEP IT”
Don Burnett

This story never grows old. On September 17, 1787, in Philadelphia, citizens
gathered outside Independence Hall as word spread that the deliberations of the
Constitutional Convention had concluded. Seeing Benjamin Franklin emerge from the
building, a woman in the crowd asked him: "[W]hat have we got—a republic or a
monarchy?" Without hesitation, Franklin responded, "A republic . . . if you can keep it."!

The framers created a distinctive republic—a constitutional republic—in which
representative government was combined with the constraint of a written charter. In a
single document, the framers addressed two historical abuses of power -- the tyranny of
the few over the many, and the tyranny of the many over the few. To prevent
concentrations of power leading to the tyranny of the few over the many, the charter
dispersed power horizontally among three separate (but connected) branches of

government, and vertically between the nation and the states. To protect the few from



tyranny by the many, the charter, as amended during the ratification process, set forth
fundamental rights that could not be infringed or extinguished by majorities of the
moment. The result — the Constitution of the United States -- was, and still is, a stunning

achievement.

The Role of the Judiciary

The framers entrusted the task of safeguarding this achievement — of maintaining
the dispersion of power and preserving the enumeration of rights — to an independent and
impartial judiciary. This was the most innovative and unique feature of the Constitution.
Alexander Hamilton declared in the Federalist Papers that the independence of judges
was “one of the most valuable of the modern improvements in the practice of
government.... [I]n a republic it is a[n] ,,, excellent barrier to the encroachments and
oppressions of the representative body.”" “[T]he independence of judges,” Hamilton
continued, “may be an essential safeguard against the effects of occasional ill humors in
the society” and against “injury of the private rights of particular classes of citizens, by
unjust and partial laws.”" Hamilton also explained that the courts would be obliged to
treat as void any statutes contrary to the Constitution, thereby laying the foundation of
judicial review." To the question of whether such a judiciary would become too
powerful, Hamilton replied that the judges themselves would be subject to the rule of

law:



[A] voluminous code of laws is one of the inconveniences necessarily connected

with the advantages of a free government. To avoid an arbitrary discretion in the

courts, it is indispensable that they should be bound down by strict rules and

precedents which serve to define and point out their duty in every particular case

that comes before them ...V

Thus, judicial independence, as envisioned by Hamilton and the framers of the
Constitution, was not a privilege to decide cases according to a judge’s personal
preferences. It was instead a solemnly conferred duty to decide cases impartially, to
avoid an “arbitrary discretion,” and to abide by applicable “rules and precedents.”
Judicial independence in this sense carried an obligation, echoed in today’s codes of
judicial conduct for Idaho’s federal and state judges, to act “without fear or favor.
Although judges should be independent, they must comply with the law....”"! The
independence of judges is predicated upon their impartiality and their adherence to the
rule of law. These are the anchors that enable them, in the memorable words of Justice

Hugo Black, to “stand against any winds that blow....”""

Impartiality and Public Perception

For more than two centuries, the constitutional imperative of an impartial,
independent judiciary has endured, although popular support for it has waxed and waned.
After all, the concept is not intuitively grasped by the ordinary citizen who has heard
since childhood that “the majority rules.” Nor is it easily accepted by the citizen who

views our courts as just another political branch of government — shaped by the same



political forces and making the same political decisions that characterize the work of the
other two branches.

Exploiting this perception, powerful political and economic interest groups
throughout American history have sought to influence the selection of federal and state
judges. Today, special interests overtly seek to populate the courts with judges vetted for
their viewpoints rather than for their capabilities. The acerbic partisanship of recent
federal judicial appointments, coupled with the rising tide of money flowing into the
judicial elections of many states, is disturbing evidence that we have entered a waning
period of support for judicial impartiality as a core value of our constitutional republic.

If this circumstance were only a phase in a long historical cycle, perhaps we could
simply wait for the republican ship to right itself. But there are reasons to doubt that the
problem will be self-correcting. Surveys show that many Americans today are
ambivalent, even skeptical, about the concept of impartiality. In one illustrative poll,
conducted by Syracuse University’s Campbell Public Affairs Institute, nearly 70% of
respondents said judges should be shielded from outside pressure and allowed to make
decisions on their own independent reading of the law; but this leaves a very substantial
fraction of respondents who did not agree. Nor did most respondents believe our judicial
system is living up to its goal of impartiality. Almost 87% said partisanship has at least

some influence on judicial decisions, and 42% said it has “a lot” of influence. One



commentator opined that the Syracuse survey shows “[e]veryone wants to have a neutral
and fair system of dispute resolution and everyone also wants to make sure that his or her
own side prevails.”V'"

Public perceptions matter to the health of our republic. Theodore Roosevelt
famously observed that the long-term durability of a republic depends upon the “average
citizenship of the nation.”™ If today’s “average citizen” does not accept, or does not
understand, the importance of an impartial judiciary, the perceived legitimacy of
American courts — and the respect accorded to the courts’ judgments -- will (continue to)
erode.

Social science literature shows, unsurprisingly, that the greater a citizen’s
knowledge of the judicial system (whether acquired through formal education or actual
experience such as sitting on a jury), the more favorable is that citizen’s opinion of the
courts and of the duty to decide cases impartially.* Most people, however, have limited
experience with the courts, and the knowledge they acquire and retain from formal
education is — to use report card terminology — “in need of improvement.”

In a survey cited several years ago by the U.S. House of Representatives, more
teenagers could name the Three Stooges and the three judges of the “American Idol”

television program, than could name the three branches of government.' The National



Assessment of Educational Progress has reported that only 27% of high school seniors —
many of whom are old enough to vote — have scored at the proficiency level or better on
recent national civics tests."

A survey conducted by Xavier University’s Center for the Study of the American
Dream*'" has revealed that more than one-third of native-born Americans would fail the
basic civic literacy test taken by foreign-born persons seeking to become naturalized
citizens of the United States. (97.5% of the immigrants reportedly pass the test; of
course, they have studied for it!) Notably, on questions relating to the Constitution and to
legal and political structures of the American constitutional republic, the native-born

Americans did especially poorly:
e 85% did not know the meaning of the “rule of law.”
e 82% could not name “two rights stated in the Declaration of Independence.”
e 77% could not identify even one power of the states under the Constitution.

e 75% could not answer correctly the question, “What does the judiciary branch
do?”

e 71% were unable to identify the Constitution as the “supreme law of the land.”

e 62% could not identify “what happened at the Constitutional Convention.”
This, unfortunately, is the current knowledge base of the “average citizen” in our

constitutional republic.



Civic Education about the Judiciary and the Rule of Law

As lawyers and judges, we have work to do. We cannot leave law-related civic
education entirely up to the public school system. Our profession has a responsibility to
advance public understanding of the rule of law. As former American Bar Association
President Jerome Shestack has written, “The justice system is our trust and our
ministry.... [W]e bear the brunt of public dissatisfaction with the justice system’s flaws
and deficiencies....” To make that limping legal structure stride upright is the obligation
of every lawyer.”"

Fortunately, Idaho has already taken steps in a positive direction. Our state
requires high school students to take five credits of civics instruction including
government (two credits), U.S. history (two credits), and economics (one credit).”¥
School districts have authority to augment these requirements, and some have done so.
The mandated instruction provides a valuable foundation for future citizenship; it does
not, however, address in depth the “average citizen’s” deficit in understanding the role of
the judiciary and the rule of law.

To help address this deficit, the Idaho federal courts, the Idaho Supreme Court,
and the University of Idaho College of Law [collaboratively conducted an institute for
Idaho secondary schoolteachers in 2015, with a second institute planned for 2016]. The

institute, taught with a hands-on, workshop-style pedagogy, [utilizes] as instructors a



number of judges, lawyers, and [master teachers] from Idaho high schools and
postsecondary institutions. The institute [covers] the meaning of the rule of law;
distinctive features of the United States Constitution, including the independent and
impartial judiciary; the judge’s role as guardian of the national and state constitutions; the
judge’s dual tasks of interpreting and following the law; federal and state appellate justice
processes; methods for enhancing public understanding of the judiciary; and current
challenges in the administration of justice. Participating schoolteachers will develop
lesson plans and materials to take back to their classrooms.

If the institute is well received, it may be offered periodically in the future. It may
also provide a foundation for other law-related civic education programs developed and
presented at the forthcoming Idaho Law & Justice Learning Center, a collaborative
undertaking of the Idaho Supreme Court and the University of Idaho. The Center, housed
in the historic old Ada County Courthouse on the Capitol Mall in Boise, [began
operations in September, 2015] .... The Center will put Idaho “on the map” along with
other states where law-related civics education programs are offered V!

The Role of the Media

The most powerful “teacher” of lessons in civics, however, is mass media. News
stories -- whether in print or electronic form — profoundly shape public perceptions of the

justice system. Journalists have long shared, at least in spirit, the judiciary’s goals of
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independence and impartiality. Indeed, the vocabulary used to express these goals is
remarkably similar. In 1896, Adolph S. Ochs, founder of the modern New York Times,
published a declaration of principles including a commitment “to give the news
impartially, without fear or favor, regardless of party, sect, or interests involved.”""

Today, it is widely accepted that “[t]he basic responsibility of reporters covering
governmental institutions is to inform the public of what officials are doing and about
official policies and goals.”' Regrettably, in reporting the work of the courts, the media
generally provide sparse and selective coverage of what “officials [judges] are doing” and
even more cursory coverage about “official policies and goals [i.e., court rules, sources of
law, and the analytical content of judicial decisions].” The problem manifests itself in
numerous ways, a few of which will be briefly mentioned here.

First, news stories typically focus on high-profile or unusual cases, leaving the
ordinary administration of justice largely unreported. This may be unavoidable.
Journalism is a fast-paced business, focusing on the attention-grabbing events of each day
(that’s presumably why the French term “jour” is rooted in “journalism”). Accordingly,
the media do not report the safe landings of airplanes, but they do report air crashes.
Consumers of such news reports are well aware, however, that nearly all planes land
safely, and that crashes are uncommon. Consumers of news about the courts, on the

other hand, are usually not so familiar with the routine workings of justice. What they
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learn from the media about the justice system, in story after story, can be characterized as
crash ... crash ... crash!

Second, public perception of the judiciary can be distorted if a high-profile case
acquires a theme or “story line” from which the media are reluctant to retreat, even in the
face of nonconforming facts. A classic example is trial in the infamous McDonald’s “hot
coffee” case, Liebeck v. McDonald’s, widely characterized in the media as an alchemy of
a frivolous claim and a runaway jury. The actual facts (third-degree burns, pelvic
scarring, substantial hospital and medical costs, hundreds of prior complaints about the
scalding temperature at which coffee was handed to drive-in window customers, and the
judge’s reduction of the jury verdict) were under-reported;** indeed, they were
submerged in a sea of sneering commentary. The case was not without genuine
controversy, though. It could have provided a civics “teaching moment” on the
distinction between compensatory and punitive damages; the legal standards for making
each type of award, as set forth in the court’s instructions to the jury; and the scope of a
judge’s authority in modifying a jury verdict. Each of these teaching points would have
illustrated the rule of law. Instead, the lesson conveyed to the public by mass media was
that the civil justice system resembles a lottery.

Third, the focus of media reporting can be misplaced when, as often occurs in

constitutional litigation, the court’s task is not to determine who should prevail in a
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controversy, but rather to determine who should decide. This task illustrates the
judiciary’s role in maintaining the horizontal and vertical separation of powers as set
forth in the Constitution. In the well-known “medical marijuana” case, Gonzales v.
Maich,* the Supreme Court held, pursuant to the Commerce Clause and the Supremacy
Clause of the United States Constitution, that federal laws governing marijuana as a
controlled substance displaced a conflicting state statute (the California Compassionate
Use Act). The Court was not tasked with deciding whether “medical marijuana” ought to
be compassionately allowed. That was an issue for Congress to decide -- or would have
been an issue for California, and any other state, to decide if Congress had not acted.
Congress, however, had chosen to act. The case thus presented a “teaching moment” in
federalism and the rule of law; instead, the Supreme Court was characterized in some
media reports as unsympathetic to the idea of compassionate use.

Fourth, when a court is confronted with a case involving a sensitive public issue,
some constituency or advocacy group will almost invariably decry the decision as a
product of “judicial activism.” The assertion ignores the fact that the judiciary is the one
branch of government that usually cannot “decide not to decide.” In contrast to the
legislative branch which has vast leeway to decide whether and when to address a public
issue, and in contrast to the executive branch which possesses considerable discretion in

promulgating and enforcing administrative regulations, the judiciary must take cases as
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they are presented and usually must render a public, written decision.*" A judge may
wish he or she had not been handed this task, and at least one of the litigants might wish
he or she had not been forced to appear and argue in court; but the case will be decided.
Although activism may lurk in some judicial minds, the courts’ inability to “decide not to
decide” provides a more cogent reason than activism as to why courts are occasionally
thrust into sensitive public issues. In such cases, it is especially important that media
reports contain the rule of law identified in the judge’s decision. Otherwise, the public
may be forgiven for assuming that a judge reached out and took a case in order to
advance a personal viewpoint.

This problem is exacerbated by “result and reaction” reporting, which describes
the outcome of a case and, rather than identifying the rule of law underlying the decision,
constructs a narrative of conflicting reactions by the parties or other persons interested in
the case. This type of reporting is consistent with a “story model” of journalism.
Unfortunately, the narrative makes it appear that the judge “favored” one litigant over
another, and the rule of law is further obscured.

These issues in media coverage of the judiciary highlight the importance of law-
related civic education focusing on the judiciary and the rule of law. The issues are not
products of ill will by the media against the courts; as noted, the media and the courts

share a common heritage of devotion to independence and impartiality. Rather, the
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issues reflect structural and mission differences between these two venerable institutions,
as well as time and resource constraints preventing journalists from taking time to
identify and convey the rule of law in judicial decisions, and preventing judges or
lawyers and court staff from assisting reporters in this constitutionally vital task.

A Shared Commitment

Judges, lawyers, teachers, and journalists should search for ways to collaborate on
law-related civic education. The great American innovation — the independent and
impartial judiciary -- is being tested. Much is at stake. The “average citizen’s”
understanding of the rule of law, and of the judiciary’s distinctive constitutional role,
ultimately will determine whether our courts remain standing “against any winds that
blow.”

This is how we keep our republic.

11 AM. HIST. REV. 618 (1906); 3 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, App.
A, at 85 (Max Farrand ed. 1937).

i The Federalist No. 78, compiled in THE FEDERALIST PAPERS (Clinton Rossiter, ed., 1961).

id. at 469.

v1d. at 465-466.

v1d. at 470.

YiCommentary to Canon 1, Code of Conduct for United States Judges, and the Idaho Code of Judicial
Conduct.

vi Chambers v. Florida, 309 U.S. 227, 241 (1940) (unanimous opinion authored by Justice Black).

viiK gith J. Bybee, U.S. Public Perception of the Judiciary: Mixed Law and Politics, JURIST ACADEMIC
COMMENTARY (April 10,2011), available online at http://jurist.org/forum/2011/04/us-public-
perception-of-the-judiciary-mixed-law-and-politics.
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*xSee, e.g., Gregory A. Caldeira and Kevin T. McGuire, What Americans Know about the Courts and Why
It Matters, INSTITUTIONS OF AMERICAN DEMOCRACY: THE JUDICIAL BRANCH 262 (Oxford
University Press, 2005).

X'H. Res. 686, September 14, 2009 (calling for increased civic education in high schools). The resolution
was adopted unanimously. The same resolution recited that only 46% of young adults passed a test of civic
literacy and that persons over age 65 passed by the same percentage.

xi«Most Students Lack Civics Proficiency on NAEP,” Education Week, May 4, 2011 (updated March 24,
2012),availableonlineathttp://www.edweek.org/ew/articles/2011/05/04/30naep.h30.html.

XiiNews release, “Civic llliteracy: A Threat to the American Dream,” Xavier University Center for the
Study of the American Dream, April 26, 2012, available online at
http://xuamericandream.blogspot.com/2012/04/civic-illiteracy-threat-to-American.html.

xv Jerome Shestack, “President’s Message: Defining Our Calling,” 83 American Bar Association Journal 8
(September, 1997).

“IDAPA 08.02.03 107.06; see generally, Education Commission of the States, “State Notes: High School
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http://mb2.ecs.org/reports/Report.aspx?id=115. [In 2015 the Idaho Legislature enacted Senate Bill 1071,
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wiSee “Civics Education Resource Guide,” National Center for State Courts, available online at
http://ncsc.org/Education-and-Careers;civics-education/Resource-Guide.aspx

“iNew York Times Archives, “Without Fear or Favor,” published August 19, 1996 (the 100" anniversary of
Ochs’ declaration of principles), available online at http://www.nytimes.com/1996/08/19/opinion/without-
fear-or-favor.html

wiiMartha Joynt Kumar and Alex Jones, Government and the Press: Issues and Trends, AMERICAN
INSTITUTIONS OF DEMOCRACY: THE PRESS 226, 231 (Oxford University Press, 2005).

**See Gerald N. Rosenberg, The Impact of Courts on American Life, INSTITUTIONS OF DEMOCRACY:
THE JUDICIAL BRANCH 280, 295-296 (Oxford University Press, 2005).

545 U.S. 1 (2005).

XIE g., “Court Snuffs Medicinal Pot,” headline story on Page 1 of the Arizona Republic, June 7, 2005.
»iThere are of course, exceptions to the duty of a court to decide every case presented. Some cases involve
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narrow, however, and they provide the judiciary nothing resembling the wide exits available to the other
branches of government.
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Glossary of Legal Terms

A

Acquittal

Ajuryverdictthata criminaldefendantisnotguilty orthefinding of ajudgethatthe evidenceisinsufficient tosupportaconviction.
Active judge

Ajudgeinthefull-time serviceofthecourt. Compareto seniorjudge.
Administrative Office of the United States Courts (AO)

The federalagency responsible for collecting court statistics, administering the federal courts' budget and performing many other
administrativeandprogrammatic functionsunderthedirectionandsupervisionoftheJudicial ConferenceoftheUnitedStates.

Admissible
Atermusedto describeevidencethatmaybeconsideredbyajuryor judgeincivilandcriminalcases.
Adversary proceeding

Alawsuitarisingin orrelatedtoa bankruptcycasethatbeginsby filing acomplaint withthe court, thatis,a “trial" that takes place within
thecontextof abankruptcy case.

Affidavit
Awrittenor printed statementmadeunderoath.
Affirmed

Inthe practiceofthecourt ofappeals,itmeansthatthecourt of appealshasconcludedthat the lowercourt decisionis correctand will
standasrenderedbythelowercourt.

Alternate juror

Ajurorselectedinthesamemannerasaregularjurorwhohears alltheevidencebutdoesnothelpdecidethecaseunlesscalledonto
replace a regularjuror.

Alternative dispute resolution (ADR)

Aprocedureforsettlingadisputeoutside thecourtroom.Mostformsof ADRare not binding,andinvolvereferralofthecasetoaneutral
party such as an arbitrator ormediator.

Amicus curiae

Latin for "friend of thecourt." It is advice formallyofferedto the courtin a brief filed byan entityinterestedin,butnot aparty to the case.
Answer

Theformal written statementbya defendantinacivil casethatrespondstoacomplaint,articulatingthegrounds for defense.
Appeal

Arequestmadeafteratrial byaparty thathaslostononeor moreissuesthatahighercourtreviewthe decisionto determineifit was
correct. Tomakesucharequestis'to appeal’ or'totakeanappeal."Onewho appealsiscalledthe"appellant;"theotherpartyisthe
‘appellee.”
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Appellant
The party who appealsadistrict court's decision,usually seeking reversal of that decision.
Appellate

Aboutappeals; anappellatecourthasthepowerto reviewthe judgment ofalowercourt (trial court)ortribunal. Forexample, theU.S.
circuitcourtsofappealsreviewthedecisions oftheU.S.districtcourts.

Appellee
Thepartywhoopposesan appellant'sappeal,andwhoseeksto persuadetheappealscourttoaffirmthedistrictcourt'sdecision.
Arraignment

Aproceedinginwhichacriminaldefendantis broughtintocourt, told of thechargesinanindictmentor information, andaskedto
plead guilty or not guilty.

Articlelll judge

Afederaljudge whoisappointedfor life, during"goodbehavior.'under Articlelll of theConstitution. Articlellljudgesarenominatedbythe
Presidentand confirmed bythe Senate.

Assets

Propertyofallkinds, includingrealandpersonal, tangible andintangible.
Assume

Anagreement to continueperforming duties under acontract or lease.
Automatic stay

Aninjunctionthat automatically stops lawsuits, foreclosures, garnishments, and most collection activities against the debtorthe
moment abankruptcy petition is filed.

B

Bail

Therelease, priortotrial,ofaperson accused of acrime,under specified conditions designedto assurethat person'sappearancein court
whenrequired. Alsocan refertotheamountof bondmoneypostedasafinancial conditionof pretrialrelease.

Bankruptcy

Alegalprocedurefor dealingwithdebt problemsof individualsand businesses; specifically, a case filed underoneofthechaptersof title
11oftheUnitedStates Code{theBankruptcyCode).

Bankruptcy administrator

Anofficerofthe Judiciary servinginthejudicial districts of Alabamaand NorthCarolinawho, likethe United Statestrustee, isresponsible
for supervising the administration of bankruptcy cases, estates, and trustees; monitoring plans and disclosure statements; monitoring
creditors' committees; monitoring fee applications; and performing other statutory duties.

Bankruptcy code
Theinformalnamefortitle11oftheUnitedStatesCode(11 U.S.C.8§8101-1330),thefederalbankruptcylaw.
Bankruptcy court

Thebankruptcyjudgesinregularactive servicein eachdistrict;aunitofthe districtcourt.
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Bankruptcy estate

Allinterestsof thedebtorinpropertyat thetimeof the bankruptcyfiling. Theestate technicallybecomes thetemporary legalowner of all
of thedebtor's property.

Bankruptcy judge

Ajudicial officerofthe UnitedStatesdistrict courtwhois thecourtofficialwithdecision-makingpower overfederal bankruptcycases.
Bankruptcy petition

Aformalrequestfortheprotectionofthefederalbankruptcylaws.(Thereisanofficialformforbankruptcypetitions.)
Bankruptcy trustee

AprivateindividualorcorporationappointedinallChapter7 andChapterl3casestorepresenttheinterestsofthebankruptcyestateand
the debtor'screditors.

Bench trial
Atrialwithoutajury, inwhichthe judgeservesasthefact-finder.
Brief
Awrittenstatementsubmittedinatrialorappellateproceedingthatexplainsoneside'slegalandfactualarguments.
Burdenofproof

Thedutyto provedisputedfacts. In civilcases,aplaintiff generallyhasthe burdenof proving hisor hercase. Incriminalcases
the government hasthe burdenofproving the defendant's guilt. (Seestandardof proof.)

Business bankruptcy

Abankruptcycaseinwhichthe debtoris abusinessor anindividualinvolvedinbusinessandthe debtsarefor businesspurposes.

C

Capital offense

Acrimepunishablebydeath.
Casefile

Acomplete collection of everydocument filedin courtin acase.
Case law

Thelawasestablishedinpreviouscourtdecisions. Asynonym forlegalprecedent.Akintocommon law, whichspringsfromtraditionand
judicial decisions.

Caseload

Thenumberofcaseshandled byajudgeoracourt.
Causeofaction

Alegalclaim.
Chambers

The offices of ajudge andhis or her staff.
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Chapter 11
Areorganizationbankruptcy,usuallyinvolvingacorporation orpartnership. AChapter 11debtor usuallyproposesaplanofreorganizationtokeepits
businessalive and pay creditorsovertime. Individualsor peoplein businesscan alsoseek reliefin Chapter 11.

Chapter12

ThechapteroftheBankruptcy Codeprovidingforadjustmentofdebtsofa"familyfarmer“or"family fisherman,"asthetermsaredefined
inthe Bankruptcy Code.

Chapterl3

Thechapterofthe Bankruptcy Codeproviding fortheadjustmentof debtsofanindividualwithregularincome,often referredtoasa
"wage-earner"plan. Chapter 13 allows adebtorto keeppropertyandusehisorherdisposableincometo paydebtsovertime, usuallythree
to five years.

Chapter 13 trustee

Apersonappointed toadministera Chapter 13 case. A Chapter 13trustee's responsibilities are similar to those ofa Chapter 7 trustee; however, a
Chapter 13 trustee has the additional responsibilitiesof overseeing the debtor's plan,receivingpayments from debtors, and disbursing planpayments
tocreditors.

Chapterl5
The chapter of the Bankruptcy Code dealing with cases of cross-border insolvency.
Chapter7

Thechapterofthe Bankruptcy Codeproviding for"liquidation; thatis,the saleofadebtor'snonexemptpropertyandthedistributionofthe
proceedstocreditors. InordertobeeligibleforChapter7,thedebtormustsatisfya "meanstest."The courtwillevaluatethe debtor's
income andexpensesto determineifthe debtormayproceedunder Chapter7.

Chapter 7 trustee

Aperson appointed ina Chapter 7 casetorepresentthe interests ofthe bankruptcy estate and the creditors. The trustee's responsibilities include
reviewingthe debtor's petitionand schedules,liquidatingthe property ofthe estate, and making distributionstocreditors. The trustee may alsobring
actions against creditors or the debtor to recover property ofthe bankruptcy estate.

Chapter9

Thechapterofthe Bankruptcy Codeproviding forreorganizationofmunicipalities{whichincludescitiesandtowns,aswellasvillages,
counties, taxing districts, municipal utilities, and school districts).

Chief Judge

Thejudge who has primaryresponsibility forthe administration ofacourt; chiefjudges are determined by seniority
Claim

Acreditor'sassertion of a rightto payment from a debtor or the debtor's property.
Class action

Alawsuitinwhichone ormore members ofalarge group, or class,of individuals or otherentities sueon behalfof the entire class. The
district court must find that the claims of the class members contain questionsof law orfactincommon beforethe lawsuit can proceed
asaclassaction.

Clerkofcourt

Thecourtofficerwhooverseesadministrative functions, especiallymanagingthe flowofcasesthroughthe court. Theclerk'sofficeis
oftencalledacourt's centralnervoussystem.

Collateral

Propertythat is promisedassecurityfor the satisfaction ofadebt.
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Common Law

Thelegal system that originatedin Englandandisnowinuse inthe United States, whichreliesonthe articulation of legal principlesin a historical
succession ofjudicial decisions. Common law principlescan be changed bylegislation.

Community service

Aspecial conditionthe courtimposes that requires anindividualtowork- withoutpay- foracivicornonprofitorganization.
Complaint

Awritten statement that begins acivillawsuit,in which the plaintiff detailsthe claims againstthe defendant.
Concurrent sentence

Prisontermsfortwoormoreoffensestobeservedatthe sametime,ratherthanoneaftertheother.Example: Twofive-yearsentencesandone
three-year sentence, if served concurrently, resultina maximumoffiveyears behindbars.

Confirmation
Approvalofaplanofreorganizationbyabankruptcyjudge.
Consecutive sentence

Prisontermsfortwoormoreoffensestobeservedoneafterthe other.Example: Twofive-yearsentencesandonethree-yearsentence, if
servedconsecutively, resultinamaximumof 13yearsbehindbars.

Consumer bankruptcy

Abankruptcy casefiledtoreduceor eliminate debts that are primarilyconsumer debts.
Consumer debts

Debts incurred for personal, as opposed to business, needs.
Contingent claim

Aclaimthatmaybeowedbythedebtorundercertaincircumstances,e.g.,wherethedebtorisacosigneronanother person'sloanand
that personfails to pay.

Contract

Anagreement between two or more peoplethat creates an obligationtodo or nottodo aparticular thing.
Conviction

Ajudgment of guiltagainst acriminal defendant.
Counsel

Legaladvice;atermalsousedtorefertothe lawyersinacase.

Count
Anallegation in an indictment or information, charging a defendantwith a crime. Anindictmentor information may containallegations that the

defendantcommitted more thanone crime. Eachallegationisreferredtoasa count.
Court

Governmententityauthorizedtoresolvelegaldisputes.Judgessometimesuse'court"torefertothemselvesinthethirdperson,asin”the
courthasreadthe briefs."

Court reporter

Apersonwho makesaword-for-wordrecord of whatis saidin court,generally by using astenographic machine, shorthand oraudio
recording,andthenproducesatranscript oftheproceedingsuponrequest.
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Credit
Generallyreferstotwoeventsinindividualbankruptcycases:(1)the"individual orgroupbriefing fromanonprofitbudgetandcredit
counselingagencythatindividualdebtorsmustattendpriortofilingunderanychapterofthe BankruptcyCode;and(2)the
"instructionalcourseinpersonalfinancialmanagement"inchapters7 and13thatanindividualdebtormustcompletebeforea
dischargeisentered. Thereareexceptionstobothrequirementsforcertaincategoriesof debtors, exigentcircumstances,orifthe U.S.
trustee or bankruptcy administrator have determined that there are insufficient approved credit counseling agencies availableto provide
the necessary counseling.

Creditor

Apersonto whomor businessto whichthe debtor owesmoneyorthat claimsto beowed moneybythe debtor.

D

Damages

Moneythatadefendantpaysaplaintiffinacivil caseif the plaintiffhraswon. Damagesmaybecompensatory{forlossorinjury)or
punitive(to punishanddeterfuture misconduct).

Defacto

Latin, meaning“infact"or"actually."Somethingthatexistsin fact butnotasamatter of law.
Dejure

Latin, meaning“inlaw." Somethingthatexists by operationoflaw.
Denovo

Latin, meaning “anew."Atrialdenovoisacompletely newtrial. Appellatereviewde novoimpliesnodeferencetothetrialjudge’sruling.
Debtor

Apersonwhohasfiled apetitionfor reliefunderthe BankruptcyCode.
Debtor's plan

Adebtor'sdetaileddescription of howthedebtor proposesto paycreditors'claims overafixedperiodof time.
Declaratory judgment

Ajudge'sstatementabout someone'srights.Forexample,aplaintiffmayseekadeclaratoryjudgmentthataparticular statute, as written,
violates some constitutional right.

Default judgment

Ajudgmentawardingaplaintiff therelief soughtinthecomplaintbecausethedefendanthasfailed to appearincourtorotherwise
respondto the complaint.

Defendant
Anindividual (orbusiness)againstwhomalawsuitisfiled.
Defendant

In a civil case, the person or organization against whom the plaintiff brings suit; in a criminal case, the person accused of
the crime.

Deposition

An oral statement made before an officer authorized by law to administer oaths. Such statements are often taken to
examine potential witnesses, to obtain discovery, or to be used later in trial. See discovery.
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Discharge

Areleaseofadebtorfrompersonalliabilityfor certaindischargeable debts. Notableexceptionsto discharge abilityaretaxesand student
loans. Adischarge releasesadebtorfrompersonalliability for certain debtsknownasdischargeable debtsand preventsthe creditors
owedthosedebtsfromtakinganyactionagainstthedebtororthedebtor'spropertytocollectthedebts. The dischargealsoprohibits
creditors from communicating withthe debtor regarding the debt, including throughtelephone calls,letters, and personal contact.

Dischargeable debt
Adebtforwhichthe Bankruptcy Codeallowsthedebtor'spersonalliabilitytobeeliminated.
Disclosure statement

Awrittendocumentpreparedbythechapterlldebtororotherplanproponentthatisdesignedto provide'adequateinformation'to
creditorsto enablethemtoevaluatethechapter11 planofreorganization.

Discovery
Procedures usedto obtain disclosure of evidence before trial.
Dismissalwithprejudice
Courtactionthatpreventsanidenticallawsuit frombeingfiledlater.
Dismissalwithoutprejudice
Courtactionthatallowsthelaterfiling.
Disposable income

Incomenotreasonablynecessaryforthe maintenanceor supportofthe debtorordependents.Ifthe debtoroperatesabusiness,
disposableincomeisdefinedasthose amounts overandabovewhatisnecessaryforthe paymentofordinaryoperatingexpenses.

Docket
Alogcontainingthecompletehistoryofeachcase intheform ofbrief chronological entries summarizingthecourt proceedings.
Due process

Incriminallaw, theconstitutionalguaranteethatadefendantwill receiveafairandimpartialtrial.Incivillaw, the legalrights of
someonewhoconfrontsan adverse actionthreateningliberty or property.

E

Enbanc

French, meaning'onthe bench."Alljudgesofanappellatecourtsittingtogetherto hearacase, asopposedtotheroutinedispositionby
panelsofthreejudges. IntheNinthCircuit,anenbancpanelconsistsof 11randomlyselectedjudges.

Equitable

Pertainingtocivilsuitsin"equity'ratherthanin'law."InEnglishlegal history,thecourtsof‘law’could orderthepaymentofdamagesand
couldafford nootherremedy(see damages).Aseparatecourt of "equity” couldordersomeoneto dosomethingorto ceaseto do
something(e.g., injunction).lInAmericanjurisprudence, the federal courtshavebothlegalandequitable power, butthedistinctionisstillan
importantone.For example, atrial byjury isnormallyavailablein"law"cases butnotin"equity” cases.

Equity

Thevalueofadebtor'sinterestinpropertythatremainsafterliensandothercreditors'interestsareconsidered.(Example: Ifahouse
valuedat$60,000is subjecttoa $30,000 mortgage,thereis $30,000 of equity.)
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Evidence

Information presentedintestimonyorindocuments thatisusedto persuadethefactfinder(judgeorjury) todecidethecaseinfavorof one sideorthe
other.

Ex parte
Aproceedingbroughtbeforeacourtbyonepartyonly, withoutnoticetoor challengebythe otherside.
Exclusionaryrule
Doctrinethatsaysevidenceobtainedinviolationofacriminal defendant'sconstitutional orstatutoryrightsisnotadmissibleattrial.
Exculpatory evidence
Evidenceindicatingthatadefendantdidnotcommitthecrime.
Executory contracts

Contractsorleasesunderwhich bothpartiestotheagreementhave dutiesremainingtobeperformed. Ifacontractorleaseis executory,a
debtormayassumeit(keepthecontract) orrejectit (terminatethecontract).

Exempt assets
Propertythatadebtoris allowedto retain,freefromtheclaims of creditors who do nothaveliensontheproperty.
Exemptions, exempt property

Certain property owned by an individual debtorthat the Bankruptcy Code or applicable state law permits the debtorto keepfrom
unsecuredcreditors.Forexample,insomestates the debtor maybe abletoexemptall oraportionoftheequityin thedebtor's primary
residence(homestead exemption), orsomeor all'toolsofthetrade'used bythedebtorto makealiving(i.e., autotools foranauto
mechanicordentaltoolsforadentist). Theavailability andamount ofpropertythedebtormay exemptdependsonthestatethedebtor
livesin.

F

Facesheetfiling

Abankruptcycasefiled eitherwithoutschedulesorwithincomplete scheduleslisting fewcreditors and debts. (Face sheetfilings areoften
made forthepurpose of delayingan evictionorforeclosure

Familyfarmer

Anindividual,individualandspouse,corporation, or partnershipengagedinafarmingoperationthatmeetscertain debtlimitsandother
statutorycriteriaforfilinga petition under Chapter12.

Federal public defender

Anattorneyemployedbythefederalcourts onafull-timebasisto providelegaldefensetodefendantswhoareunableto affordcounsel.
Thejudiciaryadministersthefederaldefenderprogram pursuanttotheCriminalJusticeAct.

Federal public defender organization

Asprovided forin theCriminal Justice Act,an organizationestablished within afederaljudicial circuit torepresentcriminaldefendants
who cannot afford anadequatedefense.Eachorganizationis supervisedbyafederalpublic defenderappointedbythecourtofappeals
forthecircuit.

Federal question jurisdiction

Jurisdictiongiventofederalcourtsincasesinvolvingtheinterpretationandapplicationofthe U.S.Constitution,actsofCongress,
and treaties.

Felony

Aseriouscrime, usually punishable byatleastoneyearin prison.
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File

Toplace apaper in the officialcustodyof theclerk of court to enterinto thefiles orrecordsof acase.
Fraudulent transfer

Atransfer ofadebtor'spropertymadewithintenttodefraudorforwhichthe debtorreceiveslessthanthetransferredproperty'svalue.
Fresh start

Thecharacterizationofadebtor'sstatusafterbankruptcy, i.e.,freeof mostdebts.{Givingdebtors afreshstartisonepurposeofthe
Bankruptcy Code.)

G

Grand jury

Abodyof16-23 citizenswholistentoevidenceofcriminalallegations, whichis presentedbythe prosecutors,anddeterminewhether
thereis probable causeto believe anindividual committed anoffense.See also indictment and U.S.attorney.

H

Habeas corpus

Latin, meaning'youhavethebody.” A writ ofhabeas corpus generallyis ajudicialorderforcinglawenforcementauthoritiestoproducea
prisonerthey are holding, andtojustify the prisoner's continuedconfinement. Federaljudges receive petitions for awritof habeas corpus
fromstate prisoninmates who saytheir state prosecutionsviolatedfederallyprotectedrightsinsome way.

Hearsay

Evidencepresented byawitnesswhodidnotseeorheartheincidentinquestionbutheard aboutitfrom someoneelse.Withsome
exceptions, hearsaygenerallyisnotadmissibleasevidenceattrial

Homeconfinement

Aspecial conditionthecourtimposesthat requiresan individual to remain athomeexcept for certain approvedactivities suchas work
andmedicalappointments. Homeconfinement may includethe use of electronic monitoring equipment- a transmitter attachedto the
wristortheankle-to help ensurethattheperson stays athome as required.

Impeachment

1. Theprocess ofcallinga witness'stestimonyintodoubt. Forexample, if theattorneycan showthat the withessmayhavefabricated
portionsofhistestimony, thewitnessissaidtobe 'impeached;" 2. Theconstitutional processwherebythe Houseof Representativesmay
“impeach’ (accuse of misconduct) highofficers of the federal government, who arethentried by the Senate.

In camera
Latin, meaninginajudge'schambers.Oftenmeansoutsidethepresenceof ajuryandthepublic.Inprivate.
Informapauperis

"In the manner of a pauper.' Permission given by the court to a person to file a case without payment of the required court fees
because the person cannot pay them.

Inculpatory evidence
Evidence indicating that a defendant did commit the crime.
Indictment

Theformalchargeissuedbyagrand jurystatingthatthereisenoughevidencethatthedefendantcommittedthecrimetojustifyhavinga
trial; itis usedprimarilyfor felonies.Seealsoinformation. 25



Information
Aformal accusation by a government attorneythat the defendant committed a misdemeanor. See alsoindictment.
Injunction

Acourt order preventingoneor morenamedpartiesfrom takingsomeaction.Apreliminaryinjunction oftenisissuedtoallowfact-finding,
soajudgecandeterminewhetherapermanentinjunctionisjustified.

Insider (of corporate debtor)

Adirector, officer, or personin control of the debtor; apartnershipin whichthe debtoris ageneralpartner; ageneralpartner ofthe debtor;
orarelative ofageneralpartner,director, officer, or personin control ofthe debtor.

Insider (of individual debtor)

Any relativeofthedebtororofageneralpartner ofthedebtor; partnershipin whichthedebtoris ageneralpartner;generalpartnerofthe
debtor; or corporation ofwhichthedebtoris adirector, officer,orpersonin control.

Interrogatories
Aformof discoveryconsistingofwritten questionstobeansweredin writing andunderoath.
Issue

1. Thedisputed point betweenpartiesinalawsuit;2. Tosend outofficially,asin acourtissuinganorder.

J

Joint administration

Acourt-approvedmechanismunderwhichtwo ormore casescanbeadministeredtogether. (Assumingnoconflictsofinterest,
these separatebusinessesorindividualscanpool theirresources,hirethesameprofessionals, etc.)

Joint petition
Onebankruptcy petition filed by a husband and wife together.
Judge

An officialoftheJudicial branchwithauthorityto decidelawsuits broughtbeforecourts. Used generically, thetermjudgemay alsoreferto
alljudicial officers, including Supreme Court justices.

Judgeship

Thepositionofjudge.Bystatute, Congress authorizesthe number ofjudgeships foreachdistrictand appellatecourt.
Judgment

Theofficialdecisionof acourtfinallyresolvingthedispute betweenthepartiesto thelawsuit.
Judicial Conference of the United States

The policy-making entity for the federal court system. A 27-judge body whose presiding officer is the Chief Justice of the United
States.

Jurisdiction

Thelegalauthorityofacourt to hearand decideacertaintypeof case.ltalsois usedas asynonymforvenue, meaningthe geographic
areaoverwhichthecourthasterritorialjurisdictiontodecidecases.

Jurisprudence
The studyof lawandthestructure of the legalsystem
Jury

Thegroupofpersons selectedtoheartheevidenceinatrialand renderaverdicton mattersoffact. Seealsograndjury.
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Jury instructions

Ajudge’s directionsto the jury before it begins deliberations regarding the factual questions it mustanswer and the legal
rules thatit mustapply.

L

Lawsuit

Alegalactionstartedbyaplaintiffagainstadefendantbasedon acomplaint thatthe defendantfailed to perform alegalduty
which resultedinharm tothe plaintiff.

Lien

Achargeon specific propertythatis designedto securepaymentof adebtor performance of anobligation. A debtormay stillbe
responsiblefor alien afteradischarge.

Liquidated claim

Acreditor'sclaimforafixedamountofmoney.
Liquidation

The sale of adebtor'sproperty with theproceeds tobe usedforthe benefit of creditors.
Litigation

A case, controversy, or lawsuit. Participants (plaintiffs and defendants) in lawsuits are called litigants.

M

Magistrate judge

Ajudicial officerof adistrictcourtwhoconducts initialproceedings incriminalcases, decidescriminalmisdemeanorcases,
conducts manypretrialcivilandcriminal matters onbehalfof districtjudges,and decidescivilcaseswiththeconsentofthe
parties.

Means test

Section 707(b)(2) of the Bankruptcy Code applies a "means test" to determine whether an individual debtor's chapter
7 filing is presumed to be an abuse of the Bankruptcy Code requiring dismissal or conversion of the case (generally
to chapter 13). Abuse is presumed if the debtor's aggregate current monthly income (see definition above) over 5
years, net of certain statutorily allowed expenses is more than (i) $10,000, or (ii) 25% of the debtor's nonpriority
unsecured debt, as long as that amount is at least $6,000. The debtor may rebut a presumption of abuse only by a
showing of special circumstances that justify additional expenses or adjustments of current monthly income.

Means test

Section 707(b)(2) of the Bankruptcy Code applies a "means test" to determine whether an individual debtor's chapter
7 filing is presumed to be an abuse of the Bankruptcy Code requiring dismissal or conversion of the case (generally
to chapter 13). Abuse is presumed if the debtor's aggregate current monthly income (see definition above) over 5
years, net of certain statutorily allowed expenses is more than (i) $10,000, or (ii) 25% of the debtor's nonpriority
unsecured debt, as long as that amount is at least $6,000. The debtor may rebut a presumption of abuse only by a
showing of special circumstances that justify additional expenses or adjustments of current monthly income.

Mental health treatment

Special conditionthe courtimposesto require anindividual to undergo evaluation and treatmentfor a mental disorder. Treatmentmay
include psychiatric,psychological,and sexoffense-specific evaluations,inpatientor outpatientcounseling,and medication.

Misdemeanor

Anoffense punishable by one year of imprisonment or less.See also felony.
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Aninvalidtrial,caused by fundamental error. Whenamistrial is declared, thetrial must startagainwith the selection ofanewjury.
Moot

Notsubjecttoacourtrulingbecausethecontroversyhas notactually arisen, orhasended
Motion

Arequest bya litigantto ajudgefor adecisionon anissuerelatingto thecase.
Motioniniimine

Apretrial motion requestingthecourtto prohibit the othersidefrompresenting, or evenreferringto, evidenceonmatters saidtobe so
highlyprejudicialthatnostepstakenbythejudgecan preventthejuryfrombeingundulyinfluenced.

Motiontolift the automatic stay

Arequestbyacreditorto allowthe creditorto takeactionagainstthedebtororthe debtor'spropertythat wouldotherwisebeprohibitedby
theautomaticstay.

N

No-asset case
AChapter7 caseinwhichtherearenoassetsavailableto satisfy anyportionofthecreditors'unsecuredclaims.
Nolo contendere

Nocontest.Apleaof nolocontenderehasthe sameeffectasa pleaof guilty, asfarasthecriminalsentenceis concerned, butmaynot
be consideredasanadmissionof guiltforanyotherpurpose.

Nondischargeable debt

Adebtthatcannotbeeliminatedinbankruptcy. Examplesincludeahomemortgage,debtsforalimonyorchildsupport,certaintaxes,
debts for most government funded or guaranteed educational loans or benefit overpayments, debts arising from death or personal injury
causedbydriving whileintoxicated orunderthe influenceofdrugs,and debtsfor restitution oracriminal fineincludedin asentence on
the debtor'sconvictionofacrime.Somedebts,suchasdebtsformoneyorproperty obtainedbyfalsepretensesanddebtsforfraudor
defalcationwhileactinginafiduciarycapacitymaybe declarednondischargeableonlyifacreditortimelyfilesandprevailsina
nondischargeabilityaction.

Nonexempt assets

Propertyof adebtorthatcanbe liquidatedto satisfyclaims ofcreditors.

O

Obijection to dischargeability

Atrustee's or creditor's objectionto the debtor being released from personal liability for certain dischargeable debts. Common reasons
includeallegationsthatthe debtto bedischargedwasincurredbyfalse pretensesorthat debtarosebecauseofthedebtor'sfraud while
actingas afiduciary.

Objectionto exemptions
Atrustee'sor creditor'sobjectionto the debtor'sattempt toclaim certainpropertyas exemptfrom liquidationbythe trusteeto creditors.
Opinion

Ajudge's writtenexplanationofthe decision of the court. Becausea casemay beheardbythreeor morejudgesin the court of appeals,
theopinioninappellatedecisions can takeseveralforms.Ifallthejudgescompletelyagreeontheresult, onejudge willwritetheopinion
forall.Ifallthejudges donotagree, the formal decisionwillbebaseduponthe viewofthemajority,and onemember of themajoritywill
writetheopinion. Thejudgeswhodidnotagreewiththemajoritymaywriteseparatelyindissenting orconcurringopinionstopresent
their views. Adissentingopiniondisagreeswiththemajorityopinionbecauseofthereasoningand/orthe principlesoflawthemajority
usedto decidethecase.Aconcurringopinionagreeswiththedecisionofthemajorityopinion, but offersfurthercommentor 28



clarificationoreven anentirely differentreasonforreachingthe sameresult. Onlythe majorityopinioncan serve asbinding precedent
infuturecases. Seealso precedent.

Oral argument

Anopportunityfor lawyersto summarizetheirpositionbeforethecourtandalsotoanswerthejudges' questions.

P

Panel

1. In appellate cases, agroup ofjudges(usuallythree) assignedto decidethe case;2.In the jury selectionprocess, the group ofpotential
jurors;3.Thelist of attorneyswho areboth availableandqualifiedtoserve ascourt-appointedcounselfor criminaldefendants who cannot
affordtheirowncounsel.

Parole

Therelease ofaprison inmate -grantedbythe U.S.ParoleCommission- afterthe inmate hascompletedpart ofhis orher sentencein a
federalprison. Whentheparoleeisreleasedtothecommunity, heor sheisplacedunderthesupervisionofal.S.probationofficer.

The SentencingReformActof1984 abolishedparoleinfavorof adeterminate sentencingsysteminwhichthesentenceissetby
sentencingguidelines. Now, withouttheoptionofparole, thetermofimprisonmentthecourtimposesistheactual timethe
person spendsinprison.

Partyininterest

Aparty whohasstandingtobe heardbythe courtina matterto bedecided inthe bankruptcy case. The debtor, U.S. trustee or
bankruptcy administrator, casetrustee,andcreditors arepartiesininterestformostmatters.

Per curium
Latin, meaning “forthe court.” In appellate courts, often refers to an unsigned opinion.

Peremptory challenge
Adistrictcourtmaygrant eachsidein acivilor criminal trialtherighttoexclude a certainnumber ofprospectivejurors without causeor
givingareason.

Petitjury (or trialjury)
Agroupofcitizens whoheartheevidencepresentedbyboth sidesattrialanddeterminethefactsindispute.Federalcriminaljuries.
Petition

Thedocumentthatinitiatesthefiling of abankruptcy proceeding, setting forth basic information regardingthe debtor,includingname,
address,chapterunderwhichthecaseisfiled,andestimatedamount of assets andliabilities.

Petition preparer

Abusinessnotauthorizedtopracticelaw that preparesbankruptcypetitions.
Pettyoffense

Afederalmisdemeanor punishable bysixmonths orlessinprison.
Plaintiff

Apersonorbusiness thatfiles aformalcomplaint withthe court.
Plan

Adebtor'sdetailed description ofhowthe debtor proposesto pay creditors' claims overafixed periodoftime.
Plea

Inacriminal case, the defendant'sstatementpleading'guilty” or"notguilty"inanswertothe charges. Seealsonolocontendere.
Pleadings
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Postpetition transfer
Atransferofthe debtor's property made after the commencement ofthe case.
Prebankruptcy planning

Thearrangement (orrearrangement) of adebtor'sproperty to allowthe debtorto take maximum advantage of exemptions.
(Prebankruptcy planning typically includes converting nonexempt assets into exempt assets.)

Precedent

Acourtdecisioninanearliercase withfactsandlegalissuessimilar toadisputecurrentlybeforeacourt.Judges willgenerally"follow
precedent"-meaningthattheyusetheprinciplesestablishedinearliercasestodecidenewcasesthathavesimilar factsandraisesimilar
legalissues. Ajudge willdisregard precedentifapartycan showthatthe earliercase was wrongly decided,orthatit differedin some
significantway fromthe currentcase.

Preferential debt payment

Adebtpaymentmadetoacreditorinthe 90-day periodbefore adebtorfilesbankruptcy(orwithinoneyearifthe creditorwasaninsider)
that givesthe creditor more than the creditor wouldreceiveinthe debtor'schapter 7 case.

Presentence report

Areportpreparedbyacourt's probationofficer,afterapersonhasbeenconvictedofanoffense,summarizingforthecourtthe
background information neededto determinethe appropriate sentence.

Pretrial conference

Ameeting ofthe judge andlawyersto planthetrial,to discuss which matters should bepresentedtothejury,to reviewproposedevidence
andwitnesses, andto setatrialschedule. Typically,thejudge andthe parties alsodiscussthe possibility of settlementofthe case.

Pretrial services

Afunctionofthefederalcourtsthattakes placeatthe verystartofthecriminaljustice process- aftera personhasbeenarrested and
chargedwithafederal crimeandbefore he orshe goestotrial. Pretrial services officersfocus oninvestigatingthe backgrounds ofthese
personstohelpthecourtdeterminewhethertoreleaseordetainthemwhiletheyawaittrial. Thedecisionisbasedonwhetherthese
individualsarelikelytofleeorposeathreattothecommunity.lfthecourtordersrelease,apretrialservicesofficersupervisesthepersonin
thecommunityuntilheorshereturnstocourt.

Priority

TheBankruptcy Code's statutoryrankingof unsecured claimsthatdeterminesthe orderin whichunsecuredclaimswillbe paidifthereis
Priority claim

Priority claim
Anunsecuredclaim that isentitledto bepaid aheadof otherunsecuredclaims thatarenotentitledto priority status. Priorityreferstothe
orderinwhichtheseunsecuredclaimsareto bepaid.

Proper

Aslang expressionsometimes usedto referto aprose litigant.ltis acorruptionofthe Latinphrase'in propria persona.”
Prose

Representing oneself. Servingas one's own lawyer.
Pro tem

Temporary.

Probation

Sentencing option inthe federal courts. With probation,instead of sending an individual to prison, thecourt releasesthe personto the
communityandordershimorherto complete aperiodof supervisionmonitoredbyaU.S.probation officerand toabidebycertain
conditions.
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Probation officer

Officersofthe probationoffice ofacourt. Probationofficerdutiesincludeconducting presentenceinvestigations, preparingpresentence
reports on convicted defendants, and supervising released defendants.

Procedure
Therules for conductinga lawsuit; there are rules of civil procedure, criminalprocedure, evidence, bankruptcy, and appellate procedure.
Proof of claim

Awritten statement describingthe reasonadebtorowesacreditormoney, whichtypicallysetsforththeamountofmoneyowed.(Thereis
anofficialformforthispurpose.)

Property of the estate
Alllegalorequitableinterestsofthedebtorinproperty as of thecommencement ofthecase.
Prosecute

Tocharge someonewithacrime. A prosecutortries acriminalcaseon behalf ofthegovernment

R

Reaffirmation agreement

Anagreementbyadebtorto continue payingadischargeable debtafterthebankruptcy, usuallyforthe purpose ofkeepingcollateralor
mortgaged propertythat would otherwise besubjectto repossession.

Record
A written account of the proceeding in a case, including all pleadings, evidence, and exhibits submitted in the course of the case.
Redemption

Aprocedureina Chapter7casewherebyadebtorremovesasecuredcreditor'slien oncollateralbypayingthecreditorthevalueofthe
property. The debtormaythenretainthe property.

Remand
Send back.
Reverse

Theactofacourtsettingasidethe decisionof alower court. Areversal is oftenaccompanied byaremand to the lower court for further
proceedings.

S

Sanction
Apenaltyorothertypeofenforcementusedto bring aboutcompliancewiththelawor with rules andregulations.
Schedules

Lists submitted bythedebtoralongwiththe petition(or shortly thereafter) showing the debtor's assets, liabilities,and otherfinancial
information.(Thereare officialformsadebtormustuse.)

Secured creditor

Asecured creditoris anindividualor businessthatholds a claimagainst the debtorthatissecuredby alien onpropertyofthe estate. The
property subjecttothe lienisthe securedcreditor's collateral.

Secureddebt

Debtbackedbyamortgage,pledge ofcollateral,orotherlien;debtfor whichthecreditorhasthe rightto pursue specific 31
pledged property upondefault. Examplesinclude home mortgages,autoloansandtaxliens.



Seniorjudge

Afederaljudge who,after attainingthe requisiteageandlengthofjudicialexperience, takessenior status,thus creatingavacancyamong a
court's active judges. A senior judge retains the judicial office and maycut back his or her workload by asmuch as 75 percent,but many
optto keepalarger caseload.

Sentence
Thepunishment orderedbyacourtforadefendantconvicted ofacrime.
Sentencing guidelines

Asetofrules andprinciplesestablishedbytheUnitedStatesSentencingCommission thattrialjudgesuseto determinethesentencefor
a convicted defendant.

Sequester
Toseparate. Sometimes juriesare sequestered fromoutside influences during their deliberations.
Service of process
Thedeliveryofwritsor summonsestotheappropriateparty.
Settlement
Partiestoalawsuitresolve theirdisputewithouthavingatrial. Settlements ofteninvolvethe paymentofcompensationbyonepartyinat
least partial satisfaction of the other party'sclaims,but usuallydonotincludetheadmission of fault.
Small business case

Aspecialtype ofchapterllcasein whichthereisnocreditors’committee(orthecreditors'committee isdeemedinactivebythecourt)
andinwhichthedebtorissubjectto moreoversightbytheU.S. trusteethanotherchapter 11debtors. TheBankruptcyCodecontains
certainprovisions designedtoreducethe time asmall businessdebtoris in bankruptcy.

Standardof proof

Degreeofproof required.Incriminalcases,prosecutorsmustproveadefendant'sguilt "beyond areasonabledoubt”Themajorityofcivil
lawsuits requireproof 'bya preponderance of theevidence'(50 percentplus),butin somethe standardis higher andrequires "clearand
convincing' proof.

Statementoffinancialaffairs

Aseriesof questionsthedebtormustanswerinwritingconcerningsourcesofincome, transfersofproperty, lawsuitsbycreditors, etc.
(Thereisan official formadebtormustuse.)

Statementofintention
Adeclarationmadebya chapter 7debtorconcerning plansfor dealingwith consumerdebts thataresecuredbypropertyof theestate.
Statute

Alaw passed bya legislature.

Statute of limitations

Thetime withinwhichalawsuit must befiledoracriminalprosecutionbegun.The deadlinecanvary, depending onthetype ofcivil caseor
the crime charged.

Sua sponte

Latin, meaning'of its ownwill. “Oftenreferstoa courttaking anactionin acase without beingasked to dosobyeitherside.
Subordination

The act or process by which a person's rights or claims are ranked below those of others.
Subpoena
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Subpoena duces tecum

Acommandtoawitnesstoappearandproducedocuments.

T

Temporary restraining order

Akinto apreliminaryinjunction, itisajudge'sshort-term orderforbidding certain actions untilafullhearing canbe conducted. Often
referredto asaTRO.

Testimony

Evidence presented orally by witnesses during trials orbefore grandjuries.
Toll

Seestatute oflimitations.

Tort

Acivil,notcriminal, wrong. Anegligentorintentional injuryagainstapersonorproperty, withtheexceptionofbreachof
contract.

Transcript

Awritten, word-for-wordrecord of whatwas said, eitherin aproceedingsuch as atrial, or duringsome otherformal conversation, suchas
ahearing or oral deposition

Transfer
Anymodeor meansbywhich adebtor disposesofor parts with his/her property.

Trustee

Therepresentative of the bankruptcy estate who exercises statutory powers, principally for the benefit of the unsecured creditors,under
thegeneralsupervisionofthecourtandthedirect supervisionoftheU.S.trusteeorbankruptcyadministrator. Thetrustee isaprivate
individualorcorporation appointedinallchapter7, chapter 12,andchapterl3casesandsomechapterllcases. Thetrustee's
responsibilities include reviewing the debtor's petition and schedulesand bringing actions against creditors or the debtor to recover
propertyofthe bankruptcyestate.Inchapter7,thetrustee liquidates property ofthe estate,andmakesdistributionstocreditors. Trustees
inchapterl2and13havesimilardutiestoachapter7trusteeandtheadditionalresponsibilitiesofoverseeingthedebtor'splan,receiving
paymentsfromdebtors, anddisbursingplanpaymentstocreditors.

Typing service

A business notauthorizedto practice law that prepares bankruptcy petitions.

u

U.S. attorney

Alawyer appointed by the Presidentin eachjudicial district to prosecute and defend cases for the federalgovernment. The U.S. Attorney
employsastaff of AssistantU.S.Attorneyswhoappearasthegovernment'sattorneysinindividualcases.

U.S. trustee

AnofficeroftheU.S. DepartmentofJusticeresponsibleforsupervisingtheadministrationofbankruptcycases, estates, and
trustees; monitoring plans and disclosure statements; monitoring creditors' committees; monitoring fee applications; and performing
other statutoryduties.

Undersecured claim

Adebt securedbypropertythatis worthlessthanthe amount ofthedebt. 33



Undue hardship
Themostwidelyusedtestforevaluatingunduehardshipinthedischargeabilityofastudentloanincludesthreeconditions:{1)thedebtor

cannot maintain -basedoncurrentincomeandexpenses - aminimalstandardofliving if forcedto repaythe loans;(2)thereare
indicationsthatthestate of affairsis likelyto persistfor asignificant portionof the repayment period;and {3)the debtormade goodfaith
effortsto repaytheloans.

Unlawful detainer action
Alawsuit broughtbya landlord against atenantto evictthe tenantfromrental property-usuallyfornonpaymentofrent.
Unliguidated claim
Aclaimforwhichaspecificvaluehas notbeendetermined.
Unscheduleddebt
Adebtthat should havebeenlisted bythe debtorin theschedulesfiledwiththecourt butwasnot.(Dependingon the circumstances,
an unscheduleddebtmayormaynotbedischarged.)
Unsecuredclaim

Aclaim ordebtforwhichacreditor holds nospecialassuranceof payment,suchasa mortgageor lien;adebt forwhichcredit was
extendedbased solelyupon thecreditor'sassessment ofthedebtor'sfuture abilityto pay.

Uphold

Theappellatecourtagreeswiththelower courtdecisionandallowsittostand. Seeaffirmed.

Vv

Venue

Thegeographicareainwhichacourthasjurisdiction. A changeofvenueis achangeor transferof acase from onejudicial districtto
another.

Verdict

Thedecisionof atrialjuryor ajudgethatdeterminestheguilt orinnocenceof acriminal defendant,or thatdeterminesthefinal outcome
of acivil case.

Voir dire
Juryselectionprocessofquestioningprospectivejurors, toascertaintheir qualifications anddetermineanybasisforchallenge.
Voluntary transfer

Atransfer of adebtor's property with the debtor'sconsent.

W

Wage garnishment

Anonbankruptcylegalproceedingwherebyaplaintiff orcreditor seekstosubjectto hisorherclaimthefuture wagesofa debtor. Inother
words, the creditor seeksto havepart of the debtor'sfuture wages paidto thecreditor fora debtowed to thecreditor.

Warrant

Courtauthorization,mostoftenforlawenforcementofficers, toconductasearchormake anarrest.
Witness

Apersoncalleduponbyeither sidein alawsuit to give testimony beforethe courtorjury.
Writ
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Awrittencourtorderdirectingapersontotake,orrefrainfromtaking,acertainact.



Writ of certiorari

Anorderissued bythe U.S.SupremeCourtdirectingthelowercourtto transmitrecordsfora casewhichit willhearonappeal.
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2016 IDAHO TEACHERS’ INSTITUTE ON LAW-RELATED CIVIC EDUCATION:
CONNECTING THE RULE OF LAW

TO THE ROLE OF AN INDEPENDENT, IMPARTIAL JUDICIARY
June 9-10, 2016
Idaho Law & Justice Learning Center, 514 W. Jefferson Street, Third Floor, Boise, Idaho

PROGRAM OUTLINE
(Document Dated 26 May 2016)

Day One — Thursday, June 9, 2016

7:30 a.m. Sign-in and administration (including registration and fee payment by
Participating teachers who seek professional development/continuing education
credit)

8:00 a.m. Opening Session
e  Welcoming remarks:
o On behalf of the Idaho Supreme Court and state judiciary: Hon. Linda Copple
Trout, past Chief Justice and current Interim Director, Administrative Office of
the Courts
o On behalf of Idaho’s federal judiciary: Chief Magistrate Judge Ronald Bush
On behalf of the University of Idaho College of Law: Dean Mark Adams
o On behalf of practitioners and lawyer representatives of the U.S. Court of
Appeals, Ninth Circuit: Nicole Hancock, Stoel Rives LLP law firm, Boise

o

e QOverview of the Teachers’ Institute:
o Curriculum design, professional development/continuing education credit, etc.:
Don Burnett, Professor of Law (Emeritus), University of Idaho
o Workshop pedagogy and objectives, with introduction of master teachers:
Russ Heller, educational services supervisor for K-12 history and social sciences,
Boise School District (retired)

e Brief self-introductions by the participating teachers

9:00-11:30 a.m.

Topic1: Distributing Power and Securing Rights: The “Rule of Law,” the U.S. Constitution,
Federalism, and the “Great American Experiment”
a. Relationships among law, legal procedure, and justice
b. “Vertical” and “horizontal” dispersions of power: preventing tyranny of the few
over the many
c. Enumeration of individual rights: preventing tyranny of the many over the few
d. Anindependent, impartial judiciary: the “great American experiment”

[9:45 —10:00 a.m. Break]

e. Federalism and distinct characteristics of America’s multiple court systems:
national, state, tribal 36
f. Jurisdictional and working relationships among the courts



Teacher Q & A dialogue with Topic 1 presenters

Workshop discussions (convened and facilitated by master teachers):

1) What do the “independence” and “impartiality” of the judiciary
mean to you? (Can you envision one without the other? How
can, and should, they reinforce each other?)

2) Some commentators on judicial decisions say the courts have a
duty to follow the “will of the people.” What does this mean?
How can you encourage students to think carefully about this?

3) How do you define “federalism” in your classroom? (How do
our multiple court systems reflect federalism? What are the
benefits and drawbacks of a judiciary embracing such multiple
court systems?)

Core questions to be posed in this workshop discussion and in every
workshop discussion during the Institute:
» What are the main points you plan to develop in your
classrooms back home?
» What learning outcomes will you seek for your students?
» What challenges will you face in achieving those outcomes?
» How will you assess the achievement of those outcomes?

Principal instructors for Topic 1:
Hon. Linda Copple Trout, Past Chief Justice, Idaho Supreme Court
Professor (Emeritus) Don Burnett, University of Idaho College of Law

11:30 a.m. - 12:30 p.m.
Lunch Break

12:30 p.m. —4:30 p.m.
Topic 2: Public (Mis)Understanding of the Judiciary and the Rule of Law
a) Civic education relating to the judiciary
b) Secondary school coverage of the judicial function
c) Mass media reporting of judicial decisions — state and federal judges’
perspectives
d) Challenges facing news reporters, editors, and the courts
e) Coping with electronic and social media

Teacher Q&A with Topic 2 Presenters
[2:00 — 2:15 p.m. Break]

Workshop discussions (convened and facilitated by master teachers) -- Teaching
students to be discerning citizen-consumers of news about judicial decisions:

1) In the case found under “Topic 2” tab), what is the law-based reason for
the court’s decision? If a future case were to present facts more
“sympathetic” to the government or to the defendant, how would (or
should) those facts affect the court’s decision? 37



2) In the same case identified above, suppose you were a news
reporter working under a same-day deadline. How would you
outline the key elements of the first 3-5 paragraphs of a story —
providing essential facts while also illuminating the rule of law?

Core questions to be posed in every workshop discussion during this
Institute (see list under Topic 1 above)

Principal presenters for Topic 2:

Professor Don Burnett (panel convener)

Hon. Ronald Bush, Chief Magistrate Judge, U.S. District Court, District of Idaho

Hon. John Stegner, District Judge, State of Idaho, 2" Judicial District (Moscow)
Professor Kenton Bird, Past Chair, Univ. of Idaho School of Journalism & Mass Media
Betsy Russell, Reporter, Spokesman-Review, and President, Idaho Press Club

Russ Heller and Peter Kavouras (commenting on secondary school curricula)

3k 3k ok ok %k 3%k 3k ok %k %k ok ok ok %k ok

Evening of Day One
Banquet at the Grove Hotel
Social at 5:30 p.m. and Dinner at 6:00 p.m. (concluding by 7:30 p.m.)
Keynote Speaker:
Hon. Stephen S. Trott, Senior Circuit Judge, U.S. Court of Appeals for the Ninth Circuit
A Republic: What Will It Take To Keep It?"

3k 3k 3k 3k 3k 3k 3k ok %k %k ok ok ok %k k %k

Day Two — Friday, June 10, 2016

8:00 -10:30 a.m.
Topic 3: Judicial Decisions: Honoring and Implementing the “Rule of Law”

a. Distinctive roles of trial judges and appellate judges
1) Standards for deciding issues of law, fact, and discretion
2) Function and discipline of written decisions
b. A judge’s dual responsibility: interpreting and following the law
1) Methods of interpreting statutes and administrative regulations
2) Development and application of case law (“common law”)
3) The role of precedent: static or stable?
4) Interpreting and applying statutes: lllustrative case(s)
5) Methods of interpreting constitutional text

[9:15 - 9:30 Break]

c. Examples of judicial decision-making
1) Common law decisions
2) State statutory interpretation
3) State constitutional interpretation
4) Federal constitutional interpretation

5) Identifying the “rule of law” in a judicial opinion 38



6) Truth and fiction about “judicial activism”

Teacher Q&A dialogue with Topic 3 presenters

Workshop discussions (convened and facilitated by master teachers):

1) How do a judge’s responsibilities differ from the expectations
we have for elected office-holders in the other two branches of
government?

2) What do you think are the characteristics of a good judge? Do

you (should you) have any “litmus tests?”

Core questions to be posed in every workshop discussion during this
Institute (see list under Topic 1 above)

Principal instructors for Topic 3:
Hon. Daniel Eismann, Justice and Past Chief Justice, Idaho Supreme
Court
Professor (Emeritus) Don Burnett, University of Idaho College of Law

10:30 a.m. —12:30 p.m.

Topic 4A: The Jury’s Role in the Administration of Justice
a. Distinguishing the grand jury from a trial jury
a. Questions of law for the trial judge, questions of fact for the trial jury
b. Process for selecting impartial jurors (a demonstration)

Teacher Q & A with presenters of Topic 4A
Workshop discussions:
(Hypothetical: Selection of a jury in a hate crime case)

1) Do we know whether jurors, once selected, will actually strive to be
impartial?

2) Can the power of juries be squared with the concept of the “rule of
law?”

Core questions to be posed in every workshop discussion during this
Institute (see list under Topic 1 above)

12:30 p.m. -1:30 p.m.
Lunch Break

1:30 p.m. -3:15 p.m.
Topic 4B: Special Issues in the Administration of Criminal Justice
a. Suppression of evidence acquired in violation of the federal or state constitution
b. An accused person’s Sixth Amendment right to a “speedy” trial
c. Scope of the Sixth Amendment right to “the assistance of counsel”
d. Avoiding (or remedying) a wrongful conviction

Teacher Q & A with Presenters of Topic 4B

39



Workshop discussions:

1) The prosecutor as a “minister of justice”: Should the public evaluate a
prosecutor’s job performance by the “batting average” of convictions?

2) The role of defense counsel: Is it simply to “get the client off?”

3) Does our criminal justice system “let people off on technicalities?”

Core questions to be posed in every workshop discussion during this Institute
_(see list under Topic 1 above)

Principal presenters for Topics 4A and 4B:

Hon. Candy W. Dale, United States Magistrate Judge, U.S. District Court, District of Idaho
Wendy Olson, United States Attorney, District of Idaho

Richard Rubin, Executive Director, Idaho Federal Defender Services

Sara Thomas, Idaho State Appellate Public Defender

3:15-3:30 p.m. Break

3:30 p.m. —4:30 p.m.
Topic 5: Summing up: Best practices in teaching civic education with a focus on the
rule of law and the role of an independent, impartial judiciary
Interactive panel-and-audience discussion between the master teachers and the
teacher-participants
Convener: Russ Heller

4:30p.m. - 5:00 p.m.
Administration: Process for submitting materials to satisfy requirement for one
credit hour of professional development/continuing education
Convener: Professor (Emeritus) Burnett
5:00 p.m. Adjournment
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BIOGRAPHIES OF PRESENTERS/PANELISTS

Dean Mark Adams

Professor Mark Adams has served as Dean of the University of Idaho College of Law
since 2014. He received his baccalaureate degree from Williams College and his Juris
Doctor degree from the University of Chicago. Before coming to Idaho, he served as
Associate Dean for Academic Affairs at Valparaiso University School of Law, where he
taught Contracts, Labor Law, Employment Law, and Human Rights, among other
courses, and served as Director of International Programs. In addition he taught at
Indiana University-Indianapolis and Indiana University—Bloomington. Prior to entering
academia, he practiced labor and employment law at the Seattle firm of Davis Wright
Tremaine.

Professor Kenton Bird

Kenton Bird has been director of the School of Journalism and Mass Media (JAMM) since 2003.
In 2015 he became the University of Idaho’s director of General Education, coordinating courses
common to all Ul students, while continuing to serve on the JAMM faculty.

Professor Bird holds a bachelor’s degree in journalism from the University of Idaho, where he
was editor of the student newspaper, the Argonaut. He attended University College, Cardiff,
Wales, on a Rotary fellowship, earning a master’s degree in journalism history, and Washington
State University, earning a Ph.D. in American Studies. His dissertation was a study of the
political career of Thomas Foley, former speaker of the U.S. House of Representatives.

During a 15-year period before entering academia, Professor Bird worked as a reporter and editor
for newspapers in Moscow, Lewiston, Sandpoint and Kellogg, Idaho, and spent a summer at the
Washington Post. In 1989, he was chosen as a congressional fellow of the American Political
Science Association, working as a congressional staff member in Washington, D.C. Professor
Bird has also been a faculty member at Colorado State University and a visiting scholar at the
University of Waikato in Hamilton, New Zealand.
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Professor Emeritus Donald L. Burnett, Jr.

Don Burnett’s career has encompassed service as an interim university president, dean of two law
schools, appellate judge, state bar president, Army JAG officer, practicing lawyer, and law
teacher. A native of Pocatello, Don received his baccalaureate education at Harvard, his J.D.
(law) degree at the University of Chicago, and his LL.M. (advanced law) degree from the
University of Virginia. He also graduated on the “Commandant’s List” of the U.S. Army
Command & General Staff College. As a reserve officer in the Army Judge Advocate General’s
Corps, Don’s assignments included service as the reserve deputy commandant and academic
director of The Judge Advocate General’s School in Charlottesville, Virginia. He retired as a
Colonel and received the U.S. Armed Forces Legion of Merit award.

Don’s career has included private practice in Pocatello; service as a judge of the Shoshone-
Bannock Tribal Court and as executive director of the Idaho Judicial Council; service as a judge
of the Idaho Court of Appeals (a gubernatorial appointment followed by statewide election); and a
faculty appointment, including a decade of service as the dean, at the Louis D. Brandeis School of
Law, University of Louisville. In 2002 Don returned to his native state to join the faculty and
serve as dean at the University of Idaho College of Law. In 2013-14 he served as Interim
President of the University of Idaho. Since resuming faculty status at the College of Law, Don has
taught Professional Responsibility in addition to Civil Procedure & Introduction to Law. He

has served as a program coordinator for the Idaho Law & Justice Learning Center, a collaborative
undertaking of the Idaho Supreme Court and the University of Idaho. He received emeritus status
at the University in May, 2016.

Hon. Ronald E. Bush

Judge Ronald E. Bush began service as a United States Magistrate Judge for the District of Idaho
in 2008. He became Chief Magistrate Judge of the District in 2015. So far as is known, he is the
first redhead to serve on the federal bench in Idaho. Previously, he served as a state District Judge
in Pocatello, and prior to that he was a partner in the law firm of Hawley Troxell Ennis &
Hawley, LLP. He is an honors graduate of the University of Idaho, and received his law degree
from The George Washington University.

Judge Bush served as a Lawyer Representative to the United States District Court for the District
of Idaho and to the Ninth Circuit Court of Appeals. He was an organizer and the first president of
American Inn of Court No. 130, in Boise, Idaho. He was a board member of the Federal Public
Defender Program for Eastern Washington and Idaho. He received accolades for his legal and
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community service from the Idaho State Bar Association, the Idaho Press Club, the Bannock
Health Care Foundation, and the Southeastern Idaho United Way.

As a fifth-generation Idahoan, Judge Bush enjoyed his work as a member and chairman of the
Idaho State Historical Society Board of Trustees. He was an organizer and first president of the
Idaho Legal History Society, and continues on its board. He was a member for many years of the
Boise Philharmonic Master Chorale. Today, he mostly sings in the car, to the annoyance of his
teenage daughter.

Hon. Candy W. Dale

Judge Candy Wagahoff Dale was appointed United States Magistrate Judge by the United States
District Court for the District of Idaho, entering duty in 2008. She served as Chief Magistrate
Judge of the District from 2008 to 2015. She also has served as supervisor of the Prisoner
Litigation Unit; supervisor of the ADR and Pro Bono Programs; and Chair of the Local Civil
Rules Advisory Committee. She also serves on the District’s re-entry drug court team, START
(Success Through Assisted Recovery and Treatment), in Boise. She is the immediate past Chair
of the Magistrate Judges’ Executive Board for the Ninth Circuit, a member of the Jury Trial
Improvement Committee for the Ninth Circuit, and a member of the Idaho Pro Bono
Commission.

Judge Dale also is a member of and the immediate Past Chair of the Board of Trustees of the
College of Idaho; an Emeritus member of the American Inn of Court No. 130, where she
previously served as President; and an Emeritus member of the Advisory Council for the
University of Idaho College of Law. She is a judge liaison of the Governing Board of the Idaho
Chapter of the Federal Bar Association and a member of the Executive Board of the Idaho Legal
History Society. In 2016 Judge Dale received the Award of Legal Merit from the University of
Idaho law faculty. In 2014 she received the Justice for All Award from the Diversity Section of
the Idaho State Bar, and in 2010 she received the Kate Feltham Award from the Idaho Women
Lawyers.

A native of Boise, Idaho, Judge Dale obtained a Bachelor of Science degree, with honors and as a
Gipson Scholar, from the College of Idaho in 1979, and a Juris Doctorate from the University of
Idaho College of Law in 1982, where she served as Editor-in-Chief of the ldaho Law Review.
Before her appointment to the federal bench, she was a trial lawyer for over 25 years in Idaho and
a member of numerous professional and community organizations.

Hon. Daniel T. Eismann

Justice Eismann was raised in Owyhee County and graduated in 1965 from Vallivue High School
near Caldwell, Idaho. He enrolled at the University of Idaho, and in 1967 he left the University
to enlist in the United States Army. He served two consecutive tours of duty in Vietnam where,
as a crew chief/door gunner on a Huey gunship, he was awarded two purple hearts for being
wounded in combat and three medals for heroism.
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After being honorably discharged from the military, he returned to the University of Idaho where
he received his undergraduate degree and then graduated cum laude from law school in 1976.
After practicing law for ten years, Justice Eismann was appointed as the Magistrate Judge in
Owyhee County. As a Magistrate Judge, he was a member of the Region 111 Council for Children
and Youth; he helped create Children’s Voices, Inc., an organization to recruit, train and oversee
guardians ad litem to represent the interests of neglected and abused children in court
proceedings; he organized and served upon a community diversion board to handle outside the
judicial system first-time juvenile offenders who committed minor crimes; and he chaired the
Canyon County Juvenile Justice Task Force.

In 1995, he was appointed as a District Judge in Ada County. Convinced that there must be a
more effective way to deal with the burgeoning drug problem, Justice Eismann began working to
set up a drug court in Ada County. In 1998, Ada County was awarded a federal grant, and the
drug court began receiving participants in February 1999. Justice Eismann presided over that
drug court until just prior to taking office as a Justice of the Idaho Supreme Court. The Ada
County Drug Court has proved effective in reducing recidivism and getting addicts off drugs so
that they can restore their lives, rebuild their family relationships, and become productive members
of the community. In 1998, the other district judges elected Justice Eismann as the
Administrative District Judge for the Fourth Judicial District, consisting of Ada, Boise, Elmore,
and Valley Counties. While a District Judge, he also served on the Ada County Domestic
Violence Task Force.

In 2000, the people of Idaho elected Justice Eismann to the Idaho Supreme Court, where he began
serving on January 2, 2001. He also serves as chair of the statewide Drug Court and Mental
Health Court Coordinating Committee, and has served on and chaired various other Supreme
Court committees. He is a member and past-president of the Boise Chapter of the Inns of Court
and has served on the boards of the Idaho State Bar Lawyers Assistance Program, which provides
assistance to lawyers with substance abuse or mental health problems, and of the Idaho Law
Foundation. He also served as co-chair of Idaho Partners Against Domestic Violence and on the
Criminal Justice Commission, and is a member of the Law Advisory Council for the University
of Idaho College of Law. Justice Eismann served as the Chief Justice of the ldaho Supreme
Court from August 1, 2007, to July 31, 2011, and he also served on the Board of Directors for the
Conference of Chief Justices. In 2009, he was inducted into the National Association of Drug
Court Professionals Stanley M. Goldstein Hall of Fame, and in 2013 he received the Faith,
Family, and Freedom Award from the God & Country Association, Inc.

Nicole Hancock

Nicole Hancock is a trial attorney and managing partner of the Boise office of Stoel
Rivers, LLP, a multistate law firm. She received her baccalaureate degree from Western
Oregon University and her Juris Doctor degree from Willamette University College of
Law, where she earned the distinction of serving as editor-in-chief of the Law Review.
She is a Lawyer Representative to the Circuit Conference of the United States Court of
Appeals for the Ninth Circuit. In 2014 she was named one of Idaho’s “Leaders in the
Law” by the Idaho Business Review, and she is a member of the steering committee of
the Idaho State Bar’s Academy of Leadership for Lawyers. She is a frequent presenter at
continuing education seminars for lawyers and other professionals.
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Russ Heller

When he retired in July 2014, Russ Heller was an Educational Services Supervisor with the Boise
School District. Before moving to central administration, Mr. Heller taught for 27 years at Boise
High School where he chaired the History and Social Sciences Department. A native of New
Jersey, Mr. Heller has been a resident of Idaho for over 45 years. He holds degrees in History and
in Education Administration from the College of Idaho and Boise State University.

Mr. Heller is Vice Chair of the National Council for History Education and Executive Director of
the Idaho Council for History Education and the Idaho Council for the Social Studies. He is Past-
President of Phi Delta Kappa and serves on the boards of the Frank Church Institute, City Club of
Boise, and the Garden City Library. He has worked as a consultant and editor for the College
Board, Prentice Hall, and Scholastic Publishers. Mr. Heller is the recipient of several academic
and teaching honors, including two Presidential Scholar awards. He is married to Linda Heller,
and has one daughter and two grand-daughters — one of whom is a sixth generation Idahoan.

Peter Kavouras

Peter Kavouras is Coordinator of Social Studies for the Idaho State Department of Education. He
is President of the Idaho Council for Social Studies, serves on the board of the Idaho Council on
Economic Education, and is a distinguished advisor the Idaho Council for History Education, the
Idaho State Historical Society, and the Law-Related Education Committee of the Idaho Law
Foundation. He is a co-founder of the Idaho Social Studies Roundtable, a group of colleagues
who advocate and coordinate history and social science programs throughout the state. Before
assuming his role with the ldaho State Department of Education, Mr. Kavouras had a
distinguished teaching career in Ohio.

Wendy J. Olson

Wendy J. Olson was sworn in on June 25, 2010, as United States Attorney for the District of
Idaho. She joined the U.S. Attorney's Office in March of 1997, and was serving as its Senior
Litigation Counsel at the time of her appointment as U.S. Attorney. As an Assistant United States
Attorney for 13 years, Ms. Olson prosecuted white collar crime, crimes involving the sexual
exploitation of children and criminal civil rights violations. Prior to joining the U.S. Attorney's
Office, Ms. Olson was a trial attorney in the Criminal Section, Civil Rights Division, U.S.
Department of Justice in Washington, D.C. for four and one-half years. She also served as
assistant to the legal director of the National Church Arson Task Force. Prior to joining the
Department of Justice, Ms. Olson served as a law clerk for United States Chief District Court
Judge Barbara Rothstein in Seattle from 1990-1992.

In April 2013, Attorney General Eric H. Holder, Jr. appointed Ms. Olson to a two-year term on
the Attorney General’s Advisory Committee (AGAC). Ms. Olson was inducted as a fellow in the
American College of Trial Lawyers in 2012. She was a recipient of the Idaho Women Lawyers
Kate Feltham Award in 2013, and the Idaho State Bar's Professionalism Award in 2011.

Ms. Olson was born and raised in Pocatello, Idaho, and graduated from Pocatello High School in
1982. In 2016 she was named one of the school’s distinguished alumni. Ms. Olson graduated
from Drake University in Des Moines, lowa, with a B.A. in news/editorial journalism in 1986 and
from Stanford Law School in Stanford, California, with a J.D. in 1990. Ms. Olson is married to
Craig Kreiser; they have two daughters, Abby, 16, and Olivia, 13, and three Labrador retrievers,
Gus, Lola and Rue.
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Samuel Richard (“Dick”) Rubin

Mr. Rubin is the Executive Director of Federal Defender Services of Idaho, Inc., providing
defense to indigent persons accused of federal crimes. He has served as an instructor of trial
advocacy at the University of Idaho College of Law and as a lecturer at the Emory University
School of Law in Atlanta, Georgia.

Betsy Z. Russell

Betsy Russell is the Boise bureau chief for The Spokesman-Review, where she covers Idaho state
government and other news and also writes the “Eye on Boise” blog (and has since 2004). She is
the current president of the Idaho Press Club, and is also president and a founding board member
of lIdahoans for Openness in Government (IDOG); she also serves on the Media/Courts
Committee of the Idaho Supreme Court.

She is a graduate of the University of California-Berkeley and holds a master’s degree in
journalism from Columbia University. She has been with The Spokesman-Review for more than
20 years, and previously worked five years as a reporter and editor for the Idaho Statesman in
Boise. She is married with two children, and is an avid skier and windsurfer.

Hon. John R. Stegner

Judge John R. Stegner is a District Judge in Idaho’s Second Judicial District. His chambers are in
the Latah County Courthouse in Moscow, Idaho. He was appointed to the bench in 1996 by then-
Governor Phil Batt. He has been elected to the position at four year intervals since being
appointed. Judge Stegner is a recipient of the George G. Granata, Jr., award given by the Idaho
Judiciary for his demonstrated professionalism and contributions to the Idaho Judiciary.

Judge Stegner is a graduate of Whitman College (1977) and the University of Idaho College of
Law (1982). While in law school he was the Managing Editor of the Idaho Law Review. He
clerked for U.S. District Judge Harold L. Ryan following law school and practiced law with the
firm of Clements, Brown & McNichols in Lewiston, Idaho before becoming a judge.

Sara B. Thomas

Sara B. Thomas majored in Criminal Justice Administration, receiving her Bachelor of
Arts degree from Boise State University in 1994. A year later, she entered the University
of Idaho College of Law, graduating cum laude with a Juris Doctor degree in 1998. In
school, Ms. Thomas began to focus on legal writing and appellate practice, serving as the
Executive Editor of the Law Review and making her first appellate argument in front of
the 9™ Circuit Court of Appeals. Subsequently, she was honored to serve a clerkship with
the Honorable Alan Schwartzman of the Idaho Court of Appeals.

In 1999, Ms. Thomas joined the Idaho State Appellate Public Defender’s office as a
deputy, handling felony and post-conviction appeals. In 2002, she became the Chief of
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the SAPD’s Appellate Unit. In January of 2012, Governor Otter appointed Ms. Thomas
as Idaho’s State Appellate Public Defender. She was additionally appointed as Chair of
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the ldaho Criminal Justice Commission in June of 2013. Most recently, the Governor
appointed Ms. Thomas to the newly formed State Public Defense Commission, tasked
with formulating standards and qualifications for the state’s public defenders, as well as
data reporting requirements for the public defense system.

When not working to improve Idaho’s criminal justice system, Ms. Thomas enjoys the
benefits of living in the state by hiding out in the beautiful mountain ranges it has to offer
and attempting to catch a fish.

Hon. Stephen S. Trott

Judge Stephen S. Trott was nominated to the Ninth Circuit Court of Appeals by President
Reagan on August 7, 1987, and confirmed by the Senate on March 24, 1988. He is how on senior
status as a Judge of the Ninth Circuit, with resident chambers in Boise,

Judge Trott was the Associate Attorney General of the United States from September 1986 until
April 1988. He was the Assistant Attorney General of the Department of Justice Criminal
Division from July 1983, until he became the Associate Attorney General. From December 1981
to July 1983, he served as United States Attorney for the Central District of California.

From 1966 to 1981, he was a prosecutor for the Office of the District Attorney of Los Angeles
County.

Judge Trott holds a baccalaureate degree from Wesleyan University, a law degree from Harvard
Law School (1965), and an Honorary Doctor of Laws degree from the University of Idaho. Prior
to his legal education, he was a member of “The Highwaymen,” a folk music group best
remembered for its gold 1960's record hit “Michael Row the Boat Ashore” and “Cottonfields.”

Hon. Linda Copple Trout

Justice Trout graduated in 1973 from the University of Idaho with a Bachelor of Arts degree, and
in 1977 received a Juris Doctorate degree from the University of Idaho College of Law. In 1999
she received an honorary Doctor of Laws from the College of Idaho. Upon graduation from law
school, Justice Trout joined the Lewiston law firm of Blake, Feeney & Clark, where she was
engaged in the private practice of law for six years.

In 1983, Justice Trout was appointed to the position of Magistrate Judge in the Second Judicial
District. From 1987 through 1991, she assumed additional responsibilities as the Acting Trial
Court Administrator for that District. In 1990, she was elected a District Judge, and handled
cases in Nez Perce and Clearwater Counties. In August of 1992, she was appointed by Governor
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Cecil Andrus to be the first woman justice on the Idaho Supreme Court. She was elected by the
Supreme Court to the position of Chief Justice and served two consecutive terms from February
1, 1997 to September, 2004.

Justice Trout retired from the Supreme Court in October, 2007, and is currently serving as a
Senior Judge. In addition, since December, 2014, she has served by appointment of the Idaho
Supreme Court as the Interim Administrative Director of the Idaho Courts. She has received the
Legal Merit Award from the University of Idaho law faculty and has been inducted into the
University of Idaho Alumni Association Hall of Fame.
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2016 TEACHERS'INSTITUTE ON LAW-RELATED CIVICEDUCATION: CONNECTING THE
RULE OF LAW TO THE ROLE OF AN INDEPENDENT, IMPARTIAL JUDICIARY

Topic1Outline:  Distributing Power and Securing Rights: The “Rule of
Law,” the U.S. Constitution, Federalism, and the “Great
AmericanExperiment”

Hon. Linda Copple Trout, Past Chief Justice, Idaho Supreme Court
Don Burnett, Professor of Law (Emeritus), University of Idaho

1. "Arepublic... if you can keep it"

a. Sources of law in a constitutionally framed democratic republic

b. ""Vertical" and ""horizontal* dispersions of power: preventing tyranny of the few over the
many

c. Enumeration of rights: preventing tyranny of the many over the few
d. The constitutional guarantee of republican form of government in the states

e. The "'rule of law protected by an independent, impartial judiciary: the "'great American
experiment"

(i) Foundational elements of the "rule of law"

(i) Constitutional imperatives: due process and equal protection ofthe laws

(iii) Relationships among law, legal procedure, and justice

(iv) American justice and the "adversary system"

(v) Criminal justice: accusatorial v. inquisitional systems

(vi) Civiljustice: legal frameworks (e.g., litigation and mediation) for resolving disputes
(vii) The challenge of making American justice affordable and accessible

(viii) "Against any winds that blow" -- a sampling of judges’ ethical duties and

constraints under the American Bar Association Model Code of Judicial Conduct
www.americanbar.org/groups/professional_responsibility/publications/model_code_of _judicial_conduct.html
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Performance of duties with diligence and impartiality

Prohibition against ex parte communications

Recusal when "impartiality may reasonably be questioned"

Elected state judges: avoidance of pledges, promises or commitments as a
candidate (incumbent or challenger) for election to judicial office

Federalismand America’s courts

(1)

)

©)

4)

Structure of the National (“Federal”) Courts: Article Il of the U.S.
Constitution establishes the judicial branch of our Government by creating the
Supreme Court, and by authorizing Congress to create additional “inferior”
courts. Since 1789, Congress has acted on several occasion to establish courts,
including the twelve regional courts of appeal as intermediate appellate courts,
and a variety of local trial courts, the U.S. district courts, the primary trial courts
operating in each of the States, and several specialized trial and appellate courts.

Structure of the State Courts: Like the national court system, Idaho’s state
judiciary encompasses both appellate and trial courts. Idaho has had a “unified
system” since the early 1970s.

Reasons for having both state and federal courts:

- Disputes between States, or between entities in different States (federal courts)
- Matters involving cases that are unique to the laws and practices in a particular
state (state courts)

- Development of expertise in particular subject areas of the law (state or federal
courts)

Basic Jurisdiction of the Federal Courts: The kinds of cases and appeals that
are processed in these federal courts is defined, and limited, by the laws adopted
by Congress.

@) For example, the Supreme Court, as the highest court
in the federal system, mostly exercises appellate jurisdiction in
reviewing the decisions of the circuit courts of appeal and the
highest courts in the States. However, the Supreme Court may
also hear certain types of cases in the first instance, such as
legal disputes between States.

(b) Appeals from the decisions of the trial courts are usually heard by
thirteen, mostly regional, U.S. Courts of Appeal. These courts also review the
decisions of federal administrative agencies.

(©) Federal trial courts are empowered to hear and decide a relatively
narrow range of cases, primarily in the 94 U.S. District Courts. These include,
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(5)

(6)

(1 Criminal cases where it is alleged that the defendant has
violated a federal (as opposed to a state) law, or if the crime occurred on federal
property, such as in a national park or military base. Occasionally, a party’s
criminal conduct may violate both federal and state law, and the respective
prosecutors will usually cooperate to decide in which court system the criminal
charges will be pursued.

(ii) Civil cases where the U.S. is a party or where a state law is
alleged to violate the federal Constitution. They also hear and decide a variety
of cases arising under federal statutes, and disputes between citizens of different
states (provided there is a significant amount in controversy). Sometimes ina
federal action, a party will have claims arising under both federal and state law.
Moreover, in some instances, a federal statute will authorize either federal or
state courts to adjudicate claims. Parties may then usually choose where the
civil case will be prosecuted.

(iii) Congress has created several specialized courts to hear and
decide cases arising under certain laws, including the federal bankruptcy and tax
laws, to resolves claims for money against the Government, and to resolve
issues involving patents and copyrights. Cases involving issues under those
statutes may only be litigated in the special federal court.

Basic Jurisdiction of the State Courts:

Cases involving state statutory laws and state constitution

Cases unique to the states e.g. family law (divorce, adoptions, custody), probate, traffic,
juvenile delinquency, and child protection

Most states have courts of both limited jurisdiction (magistrates in Idaho) and general
jurisdiction (district judges in Idaho)

In some areas of law state courts are specifically allowed to rule on the issues involving
the federal government: e.g., water law (McCarren Amendment)

Federal courts can “certify a question” to the Idaho Supreme Court when application of
state law is at issue

Concurrent jurisdiction of Federal and State Courts:

Both courts can apply either United States or state constitutional provisions, although
state courts give deference to U.S. constitutional interpretation by federal courts, and
federal courts can review the state courts’ decision

Similarly, federal courts give deference to state court’s interpretation of its own

state constitution; appeal is only to the state’s highest court

Both state and federal courts can be called upon to interpret either state or federal laws
other than constitutional provisions, although they typically give deference to the court
that primarily interprets and applies the law (i.e. state courts re state laws; federal

courts re federal laws)
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h.

Selection and Tenure of Federal and State Judges

(1)

@)

®)

Federal Judges: While all federal judges are appointed, not elected, how federal judges
are selected, and their terms in office, depends upon the federal courts in which they will
serve.

(a) Most judges are appointed under Article 111 of the Constitution. These include
Justices appointed to serve on the Supreme Court, and the judges of the Courts of Appeal
and the District Courts. All Article 111 justices judges are nominated to serve by the
President, with the “advice and consent” of the Senate. Once appointed, they have lifetime
tenure subject to their “good behavior”, and generally, may not be removed from office
except through impeachment by Congress. In addition, Congress may not reduce the
salaries of Article I11 justices and judges while in office. These terms of service, provided
for in the Constitution, allow the federal judiciary to operate independently from the other
branches of the Government.

(b) Judges selected to serve under Avrticle I of the Constitution are usually appointed by
other judges, have fixed terms, and may be removed from office for good cause. And,
technically, Congress could reduce the salary of these judges while they are in office. For
example, Article I judges include magistrate judges, bankruptcy judges, and those appointed
for the tax court, military courts, and the District of Columbia’s judges.

State Judges:

(a) Systems vary by state In Idaho, vacancies in appellate and district judge positions are
filled by gubernatorial appointment, following merit screening and submission of 2-4
qualified candidates by the Idaho Judicial Council; incumbent judges sit for six years
(appellate judges) or four years (district judges), and are thereafter subject to contested non-
partisanelections

(b) Vacancies in Idaho state magistrate judge positions are filled by district-level
magistrates commissions, followed by an 18™"" review of performance and subsequent
“retention” (yes or no) elections every four years

Pros and cons of election appointment processes (and implications for judicial
ethics — see note above re American Bar Association Code of Judicial Conduct)

Tribal courts
- Judges typically are appointed by tribal governing authorities (e.g., tribal
councils) for terms determined by tribal law

- Tribal courts have limited (but significant) civil and criminal jurisdiction, as
provided by federal law; jurisdiction may apply to non-Indians as well as
tribal members on reservations (“Indian Country”)

- Interplay of tribal courts with federal courts and with state courts
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- Public Law 280 and the “Indian Civil Rights Act” of 1968
(Idaho is an “optional state” — e.g. in criminal cases; motor vehicle cases)

Ilustrations of jurisdictional relationships

(i) Indian driver stopped by tribal police on the reservation; arrested by Idaho State Police and
charged in state court with Driving Under the Influence. Which court has jurisdiction of this
case? (State v. Beasley)

(if) Bank files suit in state court to foreclose on a home mortgage, suing husband and wife who
own the property; Wife then files in state court for divorce, child custody and support;
Husband files bankruptcy. What court(s) have jurisdiction and over what claims?

(iii) Idaho resident is arrested for importing and possessing a large quantity of cocaine, bringing
the drugs in from Mexico via California and selling them in Idaho, together with possession
of a firearm — what court or courts have jurisdiction over any possible crimes here?

Workshop Discussion for Topic 1:
The "Rule of Law," the Independent and Impartial Judiciary, and Federalism

= Canyou envision law without justice? Provide an example. (Is your example simply a law with
which you personally disagree, or is there a more general absence of justice? Can you envision
justice without law? (How is justice sustainable if not embodied in law?) If Law + “X” = Justice,
what is the “X>?

=  What do the “independence” and “impartiality” of the judiciary mean to you? (Can you envision one

without the other? How can, and should, they reinforce each other?)

= How do you define “federalism” in your classroom? (How do the multiple court systems reflect
federalism? What are the benefits and drawbacks of a judiciary containing such multiple court
systems?)

Core questions to be posed in this workshop discussion and in every workshop discussion during the
Teachers’Institute:

What are the main points you plan to develop in your classroom back home?
What learning outcomes will you seek for your students?

What challenges will you face in achieving those outcomes?

How will you assess the achievement of those outcomes?

Y VVY
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What is the Rule of Law?

Derived from internationally accepted standards, the World Justice Project's definition of the rule of law is a system in

which the following four universal principles are upheld:

1 The government and its officials and agents as well as individuals and private entities are accountable under
the law.
2 The laws are clear, publicized, stable, and just; are applied evenly; and protect fundamental rights, including

the security of persons and property.
3 The process by which the laws are enacted, administered, and enforced is accessible, fair, and efficient.

4 Justice is delivered timely by competent, ethical, and independent representatives and neutrals who are of
sufficient number, have adequate resources, and reflect the makeup of the communities they serve.

These four universal principles are further developed in the following nine factors of the WJP Rule of Law Index,
which measures how the rule of law is experienced by ordinary people in 99 countries around the globe. The following

is a brief excerpt:

FACTORS

Constraints on Government Powers

In a society governed by the rule of law, the government and its officials and agents are subject to and held

accountable under the law. Modern societies have developed systems of checks and balances ....

Absence of Corruption

The absence of corruption -conventionally defined as the use of public power for private gain -is one of the

hallmarks of a society governed by the rule of law....

Fundamental Rights

Under the rule of law, fundamental rights must be effectively guaranteed. A system of positive law that fails to respect

core human rights established under international law is at best .rule by fiat rather than by law ....

Order and Security

Human security is one of the defining aspects of any rule of law society. Protecting human security, mainly assuring

the security of persons and property, is a fundamental function of the state ....

RegulatoryEnforcement
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Public enforcement of government regulations is pervasive in modern societies as a method to induce conduct. A

critical feature of the rule of law is that such rules are upheld and properly applied ....

Civil Justice

Inarule of law society, ordinary people should be able to resolve their grievances and obtain remedies in conformity

with fundamental rights through formal institutions of justice in a peaceful manner ....

Criminal Justice

An effective criminal justice system is a key aspect of the rule of law, as it constitutes the natural mechanism to redress

grievances and bring action against individuals for offenses .....

Informal Mechanisms

For many countries it is important to acknowledge the role played by traditional, or ‘informal’, systems of law -
including traditional, tribal, and religious courts, as well as community-based systems ...

56



THE UNITED STATES
FEDERAL COURTS

UNITED STATES
SUPREME COURT

U.S. COURTS OF APPEALS
12 Regional Circuit Courts of Appeals

1 U.S. Court of Appeals for the
Federal Circuit

U.S. DISTRICT COURTS

94 Judicial Districts and U.S. Bankruptcy Courts
U.S. Court of International Trade
U.S. Court of Federal Claims

Military Courts (Trial and Appellate)
Court of Appeals for Veterans Claims
U.S. Tax Court
Federal administrative agencies and boards

'UNDERSTANDING THE FEDERAL COURTS.....covmvimmmssssssinmconsns
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Judicial Branch
Agency Profile

Analyst: Hoskins

IDAHO’S UNIFIED COURT STRUCTURE

appointment by the Governor.
Original jurisdiction:

(1) Claims against state
(2) Extraordinary writs

Appellate jurisdiction:

(1) Appeals from final judgments in
district courts, child termination, and
permissive appeals

(2) Direct appeals from certain administrative
commissions

SUPREME COURT

Chief Justice and four justices. Staggered terms of six years, non-partisan, at-large statewide election, following

Il
COURT OF APPEALS

Chief Judge and three judges. Staggered
terms of six years, non-partisan, at-large statewide
election, following appointment by Governor.

Jurisdiction limited to appeals from the district courts
which are assigned by the Supreme Court.

- T

Governor.

DISTRICT COURT

45 district judges; terms of four years, non-partisan election within the judicial district, following appointment by the

Original jurisdiction over civil and
criminal cases including:

(1) Personal injury & other civil claims
(2) Contracts

(3) Property disputes

(4) Felonies

Appellate jurisdiction:

(1) Appeals from Magistrate Division
(2) Appeals from state agencies
and boards

(3) Appeals from small claims
departments

(indicates court to which appeals taken)

MAGISTRATE DIVISION

91 magistrate judges; terms: Initial 18 months upon
appointment by district magistrates commission; subsequent
four-year terms by county retention election.

Jurisdiction, generally:

(1) Civil actions, i.e., personal injury, property
disputes, contracts, etc., to $10,000

(2) Small claims
(3) Traffic cases SMALL CLAIMS

(4) Probate of decedent estates || DEPARTMENTS

(5) Juvenile correction

(6) Child protective
proceedings

(7) Misdemeanors

(8) Arrest warrants;
searches & seizures

Jurisdiction limited to
civil actions up to $5,000

Attorneys not allowed in
the trial of small claims

(9) Preliminary hearings actions
for probable cause on
felony complaints No jury trials in small
(10) Domestic relations claims cases
.
FY 2017 Idaho Legislative Budget Book 3-58 Judicial Branch
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[From the “United States Courts” website]

Comparing Federal & State Courts

The U.S. Constitution is the supreme law of the land in the United States. It creates a federal
system of government in which power is shared between the federal [national] government and the
state governments. Due to federalism, both the federal government and each of the state
governments have their own court systems. Discover the differences in structure, judicial selection,
and cases heard in both systems:

Court Structure

The Federal Court System

Article Il of the Constitution invests the judicial power of the United States in the federal
court system. Article 1ll, Section 1 specifically creates the U.S. Supreme Court and gives
Congress the authority to create the lower federal courts.

Congress has used this power to establish the 13 U.S. Courts of Appeals, the 94 U.S.
District Courts, and courts that handle specific legal matters, e.g., probate court (wills the
U.S. Court of Claims, and the U.S. Court of and estates); juvenile court; family court; etc.
International Trade. U.S. Bankruptcy Courts handle bankruptcy cases. Magistrate Judges
handle some District Court matters. Parties dissatisfied with a decision of a U.S. District
Court, the U.S. Court of Claims, and/or the U.S. Court of International Trade may appeal to
a U.S. Court of Appeals.

A party may ask the U.S. Supreme Court to review a decision of the U.S. Court of Appeals,
but the Supreme Court usually is under no obligation to do so. The U.S. Supreme Court is
the final arbiter of federal constitutional questions.
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The State Court Systems

The constitution and laws of each state establish the state courts. A court of last resort,
often known as a Supreme Court, is usually the highest court. Some states also have an
intermediate Court of Appeals. Below these appeals courts are the state trial courts. Some
are referred to as Circuit or District Courts. Parties dissatisfied with the decision of the trial
court may take their case to the intermediate Court of Appeals. Parties have the option to
ask the highest state court to hear the case. Only certain cases are eligible for review by
the U.S. Supreme Court.

Types of Cases Heard
Federal Courts

o Cases that deal with the constitutionality (under the U.S. Constitution) of a federal or state
law

Cases involving the laws and treaties of the U.S.

Cases involving ambassadors and public ministers

Disputes between two or more states

Admiralty law

Bankruptcy

Criminal cases involving alleged violations of federal law

Habeas corpus issues

State Courts

e Most contract cases, tort cases (personal injuries), family law (marriages, divorces,
adoptions), wills and estates, etc.
e Criminal cases involving alleged violations of state law

State courts are the final arbiters of state laws and constitutions. Their interpretation of federal law

or the U.S. Constitution may be appealed to the U.S. Supreme Court. The Supreme Court may
choose to hear or not to hear such cases.
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2016 TEACHERS'INSTITUTE ON LAW-RELATED CIVICEDUCATION: CONNECTING THE RULE OF LAW
TO THE ROLE OF AN INDEPENDENT, IMPARTIAL JUDICIARY

Topic 2 Outline: Public (Mis)Understanding of the Judiciary and the Rule of Law

Hon. Ronald Bush, Magistrate Judge, U.S. District Court, District of Idaho
Hon. John Stegner, Judge, Second Judicial District, State of Idaho

Professor Kenton Bird, University of Idaho School of Journalism & Mass Media
Betsy Russell, Journalist, The Spokesman Review (Boise)

Russ Heller, Educational Services Supervisor for K-12 History and Social Sciences (retired)
Peter Kavouras, Coordinator of Social Studies, Idaho State Department of Education

Professor Emeritus Don Burnett (panel convener and moderator)

1. Opening comments highlighting the essay, “Introduction to the Judicial Focus of This Institute,” and posing
the following issues (Professor Burnett):

o How well do ordinary citizens understand the judicial function and the rule of law?
o How well are the judicial function and rule of law covered in secondary school curricula?

o How well are court decisions covered by the media?

o Focus on high-profile or unusual cases

o “Story model” of journalism (e.g., “result and reaction”) with little or no explanation of the legal
basis for a court’s decision

o Confusion over what the court really decided — e.g., a case requiring the court to decide what level or
branch of government should decide the issue rather than the court deciding the issue itself

o Politicized characterization of judicial outcomes

e Arethere structural and resource-based impediments to enhancing public understanding of the judicial
function and the rule of law?

2. Coverage of the judiciary and rule of law in secondary school curricula — some guiding questions
(Russ Heller and Peter Kavouras)
e Who determines what content knowledge and skills are to be taught with regard to U.S. Government, politics
and political systems, civic behaviors —and specifically, the judiciary?
o Authority
o Procedures
e How are State Content Standards different from district-level curriculum, both in scope and purpose (i.e.,
commonalities and distinctions between state and local guidelines/requirements)?
o  State content standards
o Graduation requirements
o Curriculum
o Evaluation
e How might curricular/instructional initiatives by national organizations affect local curriculum and
instructional strategies used in US Government, US History, and other social studies classrooms — specifically
with respect to the judiciary (e.g., materials from the American Bar Association, Bill of Rights Foundation,
the College Board, CCSS)?
o Adopted materials
o Supplementary materials
o Instructionalmodels
e What internal and external factors affect the delivery of classroom instruction that is content-rich, accurate,
stimulating, and effective in promoting student understanding of the judiciary?
o Resourceavailability
o Teacherexpertise/decision-making
o Community interests/values
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e Doestherole of an independent, impartial judiciary receive sufficient attention in Idaho’s State Content
Standards, in your district’s curriculum, and in your classroom?
o Ifso, consider how the Institute’s content can best complement/be integrated within existing, well-
functioningcurriculum
o Ifnot, consider how and in what ways the Institute’s content informs, bolsters, or improves existing
standards, curriculum, and instruction.

Links/references:

State Social Studies Standards and “Vocabulary” by grade level (see 9-12):
http://www.sde.idaho.gov/academic/social-studies/

Sample district government curriculum:
http://www.boiseschools.org/parents/secondary curriculum/secondary social studies/

AP US Government/Politics (these teacher resources include the course description and a teacher’ guide that
offers sample syllabi and reflections by course teachers:
http://apcentral.collegeboard.com/apc/public/courses/teachers _corner/2259.html

3. Media coverage of the judiciary: afederal judge’s perspective (Judge Bush)

These remarks are intended to provide a useful illustration of the nature of press coverage (and other
information put into the public space) about a court decision on a controversial subject of
considerable media interest. The court decided nothing more than that the plaintiffs lacked

standing to pursue their constitutional claims. Compare the scope of the decision to the breadth of
media coverage and other commentary.

e U.S. District Court decision dismissing a lawsuit alleging civil rights violations by the City of Boise in its
enforcement of so-called "camping” ordinances. See Appendix A to Topic 2.

http://boisestatepublicradio.org/post/boise-homeless-case-dismissed-what-happens-next

e Coverage of the decision by the Idabo Statesman.
http://www.idahostatesman.com/news/local/article41571171.html

e Coverage of the decision by the advocacy group House the Homeless, Inc.

http://www.housethehomeless.org/bell-v-city-of-boise-lives-on-kind-of,

e Press release from the City of Boise on the decision.

http://mayot.citvofboise.org/news-releases/2015/09/mavor-bieter-statement-on-dismissal-of-
bell-v-city-of-boise

e Press release from Idaho Legal Aid Services on the decision.
http:/ /www.idaholegalaid.ore/node /2497 / criminalization-homelessness-still-trial-boise

4. Media coverage of the judiciary: a state judge's perspective (Judge Stegner)

e Looking at court coverage by the media as an experience in "shared governance"

e Boththe judiciary and the media are trying to perform their functions within their respective spheres.
e We (judges and reporters) share responsibilities and should not impede others from doing their job.

e Example of institutional tensions: fair trial (Fifth Amendment) v. free press (First Amendment)

5. Media coverage of courts: A journalism educator's perspective (Professor Bird)

e The shrinking press corps: smaller staffs, inexperienced reporters, lack of depth
e Conventions governing news coverage: the 24-hour news cycle, the myth of objectivity
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http://www.idaholegalaid.org/node/2497/criminalization-homelessness-still-trial-boise

e Bright spots: knowing where to look for accurate reporting of the judicial system
6. Media coverage of the courts: A reporter’s perspective (Betsy Russell)

e Fromtimeliness to accuracy, how journalists try to do it right when it comes to covering courts
e  Constraints, from deadlines to short staffing to technical challenges, that make it tough to do it right

e How restrictions on media coverage of courts can backfire

Additional resources State of the News Media 2015 http://www.journalism.org/20 15/04/29/state-of-the-news
-media-201SI The Media Guide to Idaho Courts http://ww.isc.idaho.goy/resourcesliSC MediaGuide.pdf

7. Challenges posed by proliferating media sources of information consumed by the public (all panel
members)

e  Printv. electronic media

e Social media

Teacher Q&A with Topic 2 Presenters

Workshop discussion (convened and facilitated by master teachers)

Teaching students about the judiciary and to become discerning citizen-consumers of news about judicial decisions:

1) In the case synopsized below, what is the law-based reason for the Court of Appeals’ decision? If
the facts of a future case were more “sympathetic” to the government or to the defendant, how (or
should) the court’s decision be affected?

2) Consider the challenge facing a reporter: In the same case synopsized below, suppose you were a
news reporter working under a same-day deadline. How would you outline the key elements of
the first 3-5 paragraphs of a story — providing the essential facts while also illuminating the rule of
law? Could you capture such elements in a Twitter feed? What other sources of information,
besides the Court of Appeals’ written opinion, might you consult?

3) Would this writing assignment be a good exercise to use with students in your classroom? Why or
why not? What alternatives would you recommend?

Workshop Discussion — Case Synopsis

[Idaho Court of Appeals decision reversing a magistrate’s order suppressing evidence in a DUI prosecution]

This case originated in Latah County in February 2006 when Shawn Patrick DeWitt was injured in a single-
car accident and taken to Gritman Medical Center for treatment. A Latah County Sheriff’s deputy, sent to check on
DeWitt's condition, detected the smell of alcohol in the emergency room. Although De Witt was unconscious, the
deputy instructed a hospital staff member to draw blood from DeWitt. Testing later showed that DeWitt's blood
alcohol concentration (BAC) was 0.20. [Under Idaho law, a driver with a BAC of 0.08 or higher is deemed to be
under the influence of alcohol.] DeWitt was subsequently charged with second-time DUI, a misdemeanor. (He had a
previousconviction.)

DeWitt's attorney filed a motion to suppress the evidence from the blood test, arguing that because DeWitt
was unconscious the blood draw violated his rights under the Fourth Amendment to the U.S. Constitution. The Fourth
Amendment prohibits “‘unreasonable searches and seizures” and generally requires police to obtain a search warrant
except in “exigent” circumstances or where consent to the search has been obtained. Magistrate Judge William
Hamlett granted the motion to suppress the evidence, and Second District Judge John Stegner affirmed on appeal. The
state appealed further to the Idaho Supreme Court, which assigned the case to the Court of Appeals.

In the appeal the state, represented by Deputy Attorney General John McKinney, argued that Idaho's implied
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consent law meant that the investigating deputy did not need DeWitt's permission to draw blood. (Under this law,
"anyone driving on Idaho roads is deemed to have impliedly consented to evidentiary testing for the presence of
alcohol or drugs when a police officer has reasonable cause to believe the person was driving under the influence.” The
presence of beer cans in DeWitt's vehicle after the accident, along with the odor of alcohol in the emergency room,
gave the officer reasonable grounds to suspect that DeWitt had been driving under the influence, the state argued.)

In a written opinion filed April 29, 2008, the Idaho Court of Appeals reversed the decisions of Judge Stegner at
the District Court level and of Magistrate Judge Hamlett at the Magistrate Division level. The Court of Appeals held
that the blood draw had not violated the Fourth Amendment, and the Court of Appeals remanded the case back to
Latah County for further proceeding -- i.e., for DeWitt to stand trial for DUI. A trial the state would be allowed to
present evidence of the blood alcohol test.

[This synopsis was abstracted from the reported opinion in State v. Shawn Patrick DeWitt, Docket No. 33706
(Idaho Court of Appeals 2008). The court's opinion may be found online here:

http://law.justia.com/cases/idaho/court-of-appeals-criminal/2008/dewitt.html]

Keyterms:

e motion to suppress n. a motion (usually on behalf of a criminal defendant) to disallow certain evidence in an
upcoming trial. Example: a confession which the defendant alleges was signed while he was drunk or without
the reading of his Miranda rights. Since the motion is made at the threshold of the trial, it is a motion in limine,
which is Latin for "at the threshold."

¢ implied consent n. consent when surrounding circumstances exist which would lead a reasonable person to
believe that this consent had been given, although no direct, express or explicit words of agreement had been
uttered

e remand. to send back. An appeals court may remand a case to the trial court for further action ifit
reverses the judgment of the lower court, or after a preliminary hearing a judge may remand into custody
a person accused of a crime if the judge finds that a there is reason to hold the accused for trial.

Source: dictionary.law.com

Discussion questions: What standard(s) did the Court of Appeals use in determining that the Latah County
Sheriff's Department acted properly in drawing blood from an unconscious victim of an automobile accident?
What implications does this decision have for the enforcement of Idaho's laws against driving under the
influence of alcohol (DUI)? How could a news reporter succinctly convey the facts of the case and the
reasoning behind the appeals court's opinion?

Additional resource: The Media Guide to the Idaho Courts

pp. 5-6: Idaho's judicial structure

pp. 11-12: Criminal proceedings, esp. pre-trial motions, p. 19

Appellate process in cases originating before magistrate judges, pp. 22-23

Core questions to be posed in this workshop discussion and in every workshop discussion during the Teachers’
Institute:

What are the main points you plan to develop in your classroom back home?
What learning outcomes will you seek for your students?

What challenges will you face in achieving those outcomes?

How will you assess the achievement of those outcomes?

YVVVY
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APPENDIX A TO TOPIC 2: U.S. District Court Decision in Martin and Anderson v. City of Boise

UNITEDSTATESDISTRICT COURT DISTRICT OF IDAHO

ROBERTMARTINand ROBERT
ANDERSON CaseNo.1:09-cv-00540-REB

Plaintiffs,

MEMORANDUMDECISION
VS.

CITY OF BOISE,
Defendant.

|. Backgroundand Summary of Decision

This case, filed in 2009, has a long procedural history that includes multiple dispositive motions, multiple
amendments of the Plaintiffs” Complaint, the withdrawal and addition of numerous attorneys representing the
various parties, dismissal of several parties, and an appeal of a substantive ruling against the plaintiffs followed by a
remand fromthe Ninth Circuit Court of Appeals. The facts and legal issues are well known to the parties and set

forth in more detail in the Court’s prior Orders. See Dkts. 152,170, 286.

Pending are Plaintiffs’ Motion for Summary Judgment (Dkt. 243) and Defendant’s Motion for Dispositive

Reliefl (Dkt. 229), with associated motions to strike particular

MEMORANDUM DECISION & ORDER -1
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evidence filed by both parties (Dkts. 253, 264, 268) 2 The case now includes two remaining Plaintiffs: Robert

Martin (“Martin”) and Robert Anderson (“Anderson”). The only remaining Defendant is the City of Boise (the
“City”). See Order (Dkt. 286). The remaining claims seeks prospective relief in (1) a declaration under 28 U.S.C. §
2201 that Boise City Code § 9-10-02 and §6-01-05(A) (collectively the “Ordinances”) violate the Eighth
Amendment’s prohibition against cruel and unusual punishment, and (2) a permanent injunction enjoining the City

of Boise fromenforcing the Ordinances 3 See Amd. Compl., pp. 22-23 (Dkt. 171).

The City argues that a threshold matter precludes the case from going any further at this point— specifically,
that the case should be dismissed because the Plaintiffs lack standing. The City also argues that even if the
Plaintiffs have standing to pursue the remaining claim, it has nonetheless been mooted and, regardless, Plaintiffs’
claims fails onthe merits. (Dkt. 229). Plaintiffs argue they have standing, the case is not moot, and they should be

granted summary judgment as a matter of law based upon “undisputed”

2 After the hearing on these motions, several additional motions were submitted (Dkts. 283, 287, 288,
289), some of which will be resolved here, and others by separate order.

3 Plaintiffs seek a declaration that the “Ordinances are unconstitutional under the Eighth Amendment to
the extent they apply to and are enforced against individuals for whom shelter beds are unavailable whether
because (1) there are fewer emergency shelter beds than there are homeless individuals or (2) mental illness or
physical disability.” Pls.” Mem. Mot. Summ. Jdgmt., p. 3 (Dkt. 243-2). In making this argument, Plaintiffs
primarily rely on cases involving “as applied” challenges to the constitutionality of statutes. See, e.g., id., p. 7.
Only nighttime enforcement of the Ordinances is at issue. See Bell v. City of Boise, 709 F.3d 890, 896 (9th Cir.
2013).
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material facts. See Pls.” Resp. (Dkt. 258); Pls.” Mem. Mot. Summ. Jdgmt., p. 17 (Dkt. 243-2).

Martin and Anderson allege that they face a threat of being cited for violating the Boise City Ordinances
prohibiting camping and sleeping at night in public places. See Boise City Code §8 6-01-05(A); 9-10-02. Under
applicable law, they have a right to bring such a claim only if they have suffered an injury-in-fact sufficient to
provide the Plaintiffs legal standing under Article 11 of the federal Constitution. Any such claim made upon an
alleged threatened injury (as argued by Martin and Anderson) mustbe “certainly impending” or there must be a
“substantial risk that the harm will occur.” Clapper v. Amnesty /nt’l USA, 133 S. Ct. 1138, 1150, n.5(2013). The

injury-in-fact must also be concrete and particularized, and actual or imminent. Bennettv. Spear, 520 U.S.

154,167 (1997).

The Court concludes for the reasons described to follow that neither Martin nor Anderson is facing such a
concrete, particularized orimminent injury, and therefore neither Martin nor Anderson has standing to bring a
constitutional challenge to the Ordinances. Of central importance to that ruling is the fact that the Ordinances, by
their very terms, are not to be enforced when a homeless individual “is on public property and there is no available
overnight shelter.” Boise City Code 8§ 6-01-05(A); 9-10-02. Thus, the Ordinances are not to be enforced when the
shelters are full. Additionally, neither Plaintiff has shown that he cannot or will not stay in one or more of the

available shelters, if there is space available, or that he has a disability that prevents him fromaccessing
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shelter space. Thus, there is no actual or imminent threat that either Plaintiff will be cited for violating the
Ordinances. Inthe absence of such a threat, Plaintiffs cannot allege a sufficient injury-in-fact to establish legal
standing to bring their claims. Therefore, the Court lacks jurisdiction to consider the merits of the claim that the

Ordinances violate certain constitutional protections, and the case mustbe dismissed.

Il. Standing

A. Introduction

The City argues that neither Mr. Martin, nor Mr. Anderson is at risk of any “certainly impending” injury and

therefore each lacks the requisite Article |11 standing to seek prospective relief.

B. standardsofLaw

Federal Rule 12(b) permits dismissal of a complaint where the federal court has no jurisdiction to consider the
claims raised in the complaint. Under our Constitution federal courts may only consider and decide “[c]ases” and
“[c]ontroversies.” U.S. Const., Art.

I11,82. Seealso Susan B. Anthony Listv. Driehaus, 134 S. Ct. 2334, 2341 (2014). Martin and Anderson have the
burden of proving the existence of a case or controversy sufficient to confer Article I11 standing, at all stages of the
litigation. Nat'l Org. for Women, Inc. v. Scheidler, 510 U.S. 249, 255 (1994). To do so, there must be: (1) the
existence of an injury-in-fact that is concrete and particularized, and actual or imminent; and (2) the injury is fairly
traceable to the challenged conduct; and (3) the injury is likely to be redressed by a favorable court decision.

Bennettv. Spear, 520 U.S. 154, 167
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(1997); see also Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992). If Plaintiffs lack standing at this

particular stage of the lawsuit, notwithstanding the motion practice and discovery efforts that have transpired along

the way, then the Court lacks jurisdiction to consider the merits of their remaining claims.4

C. DefiningtheAlleged Injury

The injury-in-fact requirement ensures a “personal stake in the outcome of the controversy.” Warthv. Seldin,
422 U.S. 490, 498 (1975) (internal quotation marks omitted). “An injury sufficient to satisfy Article 111 mustbe
concrete and particularized and actual or imminent, not conjectural or hypothetical.” Susan B. Anthony Listv.

Driehaus, 134 S. Ct. 2334, 2341 (2014) (citation and internal quotation marks omitted).

The injury Plaintiffs allege is a threat of being cited for violating the Boise City Ordinances prohibiting
camping and sleeping at night in public places. Their claimsare, therefore, based upon an allegation of a future

injury, which can amount to an injury-in- fact but only if the threatened injury is “certainly impending” or there is a

“substantial risk that the harm will occur.”5 Clapper v. Amnesty Int'l USA, 133 S. Ct. 1138, 1150, n.5

% There have been a number of additional plaintiffs, in addition to Martin and Anderson, at various times
in the pendency of this case. They have been dismissed for various reasons, including reasons related to the very
fact of their homeless status — i.e., that they live in a nomadic manner and transient status, and that either by choice
or circumstance they have fallen out of contact with their counsel. Asa result, such persons were unavailable to
participate in the proceedings of the case, such as, by way of example, being available for the taking of their
deposition. Whatever have been the circumstances leading to this point, the Court’s focus in the context of the
City’s challenge to the standing of the two remaining Plaintiffs must be only upon those two Plaintiffs.

5 The Supreme Court has explained that its prior holdings “do not uniformly require plaintiffs to
demonstrate that it is literally certain that the harms they identify will come about.”
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(2013) (citations and internal quotation marks omitted). “Although imminence is concededly a somewhat elastic
concept, it cannot be stretched beyond its purpose, which is to ensure that the alleged injury is not too speculative for
Acrticle 11 purposes — that the injury is certainly impending.” Id. at 1147. Aninjury-in-factis sufficiently alleged
where there is “an intention to engage in a course of conduct arguably affected with a constitutional interest,

but proscribed by a statute, and there exists a credible threat of prosecution thereunder.” Babbittv. Farm Workers,

442U.S.289, 298 (1979).

Both Martin and Anderson were cited under prior versions of the Ordinances, which have since been revise 6

The current ordinances prohibit enforcement when “the individual is on public property and there is no available

overnight shelter. Y Boise City Code 88 6-01-05(A); 9-10-02. Neither Martin nor Anderson has been cited under

the revised Ordinances & Although “past wrongs are evidence bearing on whether there is a

Clapper v. Amnesty Int'l USA, 133 S. Ct. 1138, 1150, n.5 (2013). Rather, in some instances, the Court has “found
standing based on a substantial risk that the harm will occur, which may prompt plaintiffs to reasonably incur costs
to mitigate or avoid that harm.” Id. (citations and internal quotation marks omitted).

6

d.

Plaintiff Anderson was cited in 2007 under the camping ordinance. Jones Declr., Ex. 7 (Dkt. 244-6).

Plaintiff Martin was cited in 2009 under the disorderly conduct and camping ordinances. Jones Declr., Ex. 8 (Dkt.
244-7). Mr. Martin also received a camping citation in the fall of 2012. Jones Declr., Ex. 2, p. 143 (Dkt. 259-1).

The Ordinances were revised in 2014.

" Both ordinances define the term “available overnight shelter” as “a public or private shelter, with an
available overnight space, open to an individual or family unit experiencing homelessness at no charge.” Boise City
Code 8§88 6-01-05(A); 9-10-02. But, they go on to state that “[i]f the individual cannot utilize the overnight shelter
space due to voluntary actions such as intoxication, drug use, unruly behavior, or violation of shelter rules, the
overnight shelter space shall still be considered available.” Id.

8 Other individuals have received citations since the Ordinances were revised in 2014.

See, e.g., Jones Declr., Ex. 71 (Dkt. 246-20). However, as discussed earlier, the Court here is
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real and immediate threat of repeated injury”, Fortyune v. Am. Multi-Cinema, Inc., 364 F.3d 1075, 1081 (9th Cir.
2004) (citing O'Shea v. Littleton, 414 U.S. 488, 496 (1974)), here the Ordinances have materially changed since

Plaintiffs were issued citations.

D. RobertMartin Does Not Have Standing

Martin resided in Boise when Plaintiffs filed this case in 2009, but he has been living in Post Falls or Hayden,

Idaho, since November 2013. Jones Declr., Ex. 2, p. 107 (Dkt.

259-1); Martin Aff., {8 (Dkt. 258-5). His having moved from Boise does not preclude the possibility of standing to
pursue the lawsuit’s remaining claims, because he made several trips to Boise in 2014 to visit his minor son and he

plans to return to Boise in the future for the same purpose. Jones Declr., Ex. 2, pp. 111, 114, 181 (“I come down [to
Boise] regularly to be able to see my son and everything, so | know I'll be coming back” to visit Boise) 9 . Seealso
Martin Aff., 13-7 (Dkt. 258-5). During his prior return trips to Boise, Martin has stayed at the Budget Inn (with
help from his attorneys), Jones Declr., Ex. 2, p. 113 (Dkt. 259-1), has also stayed with friends, id., p. 119, and, on the

last four or five trips to Boise, stayed in his ca fLO ,id. p. 120, 142. Atno time, however, during the

considering the standing of the two remaining Plaintiffs and not other parties who may have claims similar to
Plaintiffs’ claims.

9 Martin says that if his employment and financial situation does not improve he will consider moving
back to Boise. Martin Aff., 19 (Dkt. 258-5). However, this is too tenuous a statement to manifest an intention to
move to Boise, nor is there any suggestion beyond supposition that he would move to Boise and camp outside even
when there is shelter space available.

10 Martin no longer has a vehicle.
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four or five trips he has made to Boise in the last year, has he “camped outside,” id., p. 143, and he has no stated
plans to do so on future trips to Boise.

Martin says he is concerned that if he comes to Boise and is unable to find shelter at a friend’s home or an
emergency shelter, then he may receive a citation for violating the Ordinances. Martin Aff., 10 (Dkt. 258-5). His

concern, however, is entirely speculative because he is willing (and has in the past) stayed at the homeless shelters.

Martin testified that he would stay at the Sanctuary and would consider staying at the River of Life 1,1 if they would

12

let him stay there: Hall Declr., pp.160-61 (Dkt. 230-1) (if River of Life allowed Martin to stay at that shelter, he

would “for a day or two, if need be”); but see id. at p. 164 (later stating, without explanation as to why, that he might
stay at the River of Life and ““it’s possible [he might] not). The directors of both the River of Life and Interfaith

Sanctuary shelters have said that Martin can stay at their respective

11 There are three emergency shelters in Boise - Interfaith Sanctuary (or the “Sanctuary’),which houses
both men and women, and the two shelters operated by the Boise Rescue Mission — the River of Life shelter for
men and the City Lights shelter for women and children. Pls.” St. Mat’1 Facts, { 10.

12

new husband were staying there as well, but there is no indication in the record about how often that circumstance
might occur. Additionally, it would only impact Martin if the other shelter, River of Life, was full.

Hall Declr., pp.160-61 (Dkt. 230-1). Plaintiffs have argued that the River of Life never reports as full because it
does not turn people away. See Jones Declr., Ex. 69 (Boise Rescue Mission Wepage dated 4/17/15) (“Even in our
busiest months, it’s our policy to never turn down anyone for food or shelter due to lack of space.”) (Dkt. 246-18).
However, Martin’s decision to not utilize available shelter space due to his personal concerns about being near his
ex-wife do not implicate constitutional concerns. The Court has considered the fact that Martin described that when
going through his divorce, he was the subject of a no-contact order requiring that he stay away from his wife. There
is nothing in the record, however, to suggest that there is any current no-contact order, even though Martin may
choose on his own to keep his distance from his ex-wife.
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shelters in the future, if necessary. Roscoe Aff., 1 7 (Dkt. 239) (testimony of the Boise Rescue Mission’s CEO);

Sorrels Aff., 1 6 (Dkt. 240) (testimony of the Sanctuary’s Executive Director that Martin is not barred from staying

there).13 And, Martin confirmed that, in the last four years, he has not been barred fromthe Sanctuary because of a

rule violation. Jones Declr., p. 139 (Dkt 259-1). Thus, Martin can stay at the emergency shelters.

As previously described, the Ordinances are not to be enforced against a particular individual when “the

individual is on public property and there is no available overnight shelter.” Boise City Code §8 6-01-05(A); 9-10-02.

Hence, Martin’s concern that he will be cited under the Ordinances if he is unable to stay with a friend or in a shelter
is not reasonable given that the Ordinances specifically provide that they shall not be enforced when there is no
available overnight shelter. Moreover, evidence in the record suggests there is no known citation of a homeless

individual under the Ordinances for camping or sleeping on public property on any night or morning when he or she

was unable to secure shelter due to a lack of shelter capacity. Allen Aff., 18 (Dkt. 242); see also Bailly Aff., {7 (Dkt.

232); Hall Declr., Ex. 7, pp. 74-75; id., Ex. 5, p. 65. The record also indicates that there has not been a single

night when all three shelters in Boise called in to report they

13 Martin was not certain that he was placed on a “ban list” at River of Light, but he thought he had
been told sometime prior to 2010 that he should not come back to that facility because he “had a problem getting
up in the morning”. Hall Declr., Ex. 1, pp. 129-30 (Dkt. 230-1). However, Martin currently is not barred from
staying at either shelter. Dkts. 239, 240 (Sorrels and Roscoe Affidavits).
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were simultaneously full for men, women or families. 1d.; see also Allen Supp. Aff., 4 (Dkt. 257-5).

Martin’s counsel argues though that, even if there is room at a shelter, shelter may be nonetheless unavailable
to Martin because the Boise Rescue Mission is a religious organization and Martin has religious objections to staying
there. Both Ordinances state that “[i]fthe individual cannot utilize the overnight shelter space due to voluntary
actions such as intoxication, drug use, unruly behavior, or violation of shelter rules, the overnight shelter space shall
still be considered available.” Boise City Code 88 6-01-05(A);

9-10-02. They do notaddress whether the Ordinances will be enforced if individuals have other reasons for not

seeking shelter, such as an objection to the religious basis of the Boise Rescue Mission or a mental illness or

disability that might cause issue %4

Regardless, Martin testified that he finds nothing “objectionable” about the rules at River of Life because the
rules are “pretty fair for the most part and everything.” Hall Declr., Ex. 1, pp. 130-31 (Dkt. 230-1). Instead, his
primary complaint with River of Life is the rule that during “chapel” (a religious service which lasts an hour) he is
not able to go outside and have a cigarette. Id. That rule does not, however, require that Martin attend chapel at the

River of Life (which he acknowledges) and he did not attend chapel

14 The Boise Police Department’s Special Order also prohibits officers from enforcing the Ordinances
when a person is on public property and there is no available overnight shelter. The Special Order states that, “to
qualify as ‘available’, the space must take into account sex, marital and familial status, and disabilities.” Bell v.
City of Boise, 709 F.3d 890, 894-95 (9th Cir. 2013). “The Special Order further provides that, if an individual
cannot use available space because of a disability or a shelter’s length-of-stay restrictions, the space should not be
considered available.” Id. But, the space will be considered available if the individual cannot use the space “due to
voluntary actions such as intoxication, drug use or unruly behavior.” Id.
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at the River of Life when he stayed there previously, even though he had the impression that “peopl e1’5 wanted

himto attend. Jones Declr., Ex. 5, p. 124 (Dkt. 250-1). See also Hall Declr., Ex. 1, p. 129 (Dkt. 230-1) (Martin
acknowledged that nobody has ever said he had to go to chapel at River of Life). Additionally, even though Martin
has been diagnosed with certain mental health disorders, nothing in the record suggests that mental health issues

have prevented him from accessing the shelters. See Pls.’ St. Facts 1? 13 (Dkt. 248).

In short, Martin’s alleged future injury is too speculative for Article 11 purposes. He has not alleged that a
mental disorder or other disability interferes with his ability to obtain shelter at the Sanctuary or River of Life, or that
he will not stay at any of the shelters even if space is available, or that any “objection” he many have to the religious
mission of the River of Life will certainly cause him not to seek shelter there if needed.
Additionally, although Martin does allege that he may again be homeless on his visits to Boise, there is no allegation
that moves beyond supposition built on speculation that he will then remain outdoors on public property, in violation

of one or more of the Ordinances, when the shelters are not fu II.17

15 Mr. Martin did not specify whether these “people” were other individuals seeking shelter or directors
or volunteers at the shelter.

16 The part of this document referring to Plaintiffs’ medical records has been redacted from the public
record and, at this time, is filed under seal. Accordingly, the Court has not stated more specifically what the record
reflects.

17 “[F]or purposes of assessing the likelihood that state authorities will reinflict a given injury, [the

Supreme Court] generally ha[s] been unwilling to assume that the party seeking relief will repeat the type of
misconduct that would once again place himor her at risk of that injury.”
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To carry standing, Martin must demonstrate “an intention to engage in a course of conduct arguably affected
with a constitutional interest,” but proscribed by a statute.
Babbitt v. Farm Workers, 442 U.S. 289, 298 (1979) (emphasis added). Here, camping or sleeping at night in a public
place is permitted, not proscribed, by the Ordinance if there is no shelter space available. Accordingly, the conduct
Martin alleges he might have to engage in if he cannot stay at a friend’s house or the shelters are full —i.e., camping
or sleeping in a public place — is not proscribed by the Ordinance, and there cannot be a credible threat of
prosecution under these circumstances. See Babbitt, 442 U.S. at 298.

See also Pennell v. City of San Jose, 485 U.S. 1, 8 (1988) (quoting Babbitt, 442 U.S. at

298) (internal quotation marks omitted) (“[A] plaintiff who challenges a statute must demonstrate a realistic
danger of sustaining a direct injury as a result of the statute’s operation or enforcement.”)).

Finally, the declaratory relief requested—that the “Ordinances are unconstitutional under the Eighth
Amendment to the extent they apply to and are enforced against individuals for whom shelter beds are unavailable
whether because (1) there are fewer emergency shelter beds than there are homeless individuals or (2) mental illness

or

Honig v. Doe, 484 U.S. 305, 320 (1988) (alterations added) (citing Los Angelesv. Lyons, 461

U.S. 95, 105, 106 (1983) (no threat that party seeking injunction barring police use of chokeholds would be stopped
again for traffic violation or other offense, or would resist arrest if stopped); Murphy v. Hunt, 455 U.S. at 484 (no
reason to believe that party challenging denial of pre-trial bail “will once again be in a position to demand bail”);
O'Sheav. Littleton, 414 U.S. 488, 497 (1974) (unlikely that parties challenging discriminatory bond-setting,
sentencing, and jury-fee practices would again violate valid criminal laws)).
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physical disability”— does not align with the inchoate alleged injury. See Pls.” Mem. Mot. Summ. Jdgmt., p. 3 (Dkt.
243-2); but compare declaratory relief requested in Rev. 2d Amd. Compl, pp. 22-23 (Dkt. 172). First, there is

no evidence that shelter beds are unavailable to Martin because of a mental illness or physical disability, so the
declaratory relief in that regard would not redress his particular alleged injury. Second, when there are not enough
emergency shelter beds available, regardless of the reason, the Ordinances by their plain terms may not be enforced.
The City’s evidence is that the Ordinances are not enforced under these circumstances. Thus, it does not matter (but
also does not condone nor condemn the sad commentary that flows from the difficulties faced by Boise City, or any

community, in sheltering the homeless population) whether there are fewer beds in shelters than there are homeless

individuals for purposes of standi ng.18 If the Ordinances are not to be enforced when the shelters are full, those

Ordinances do not inflict a constitutional injury upon these particular plaintiffs who are homeless and do not have a

disability or other issue of Constitutional interest that the evidence shows prevents them from accessing the shelters.

18 Thisisa permissible consideration in assessing the merits of Plaintiffs’ claims. Part of what the Court
may consider if it applies the framework from Jones v. City of Los Angeles, 444 F.3d 1118 (9th Cir. 2006) vacated
by 505 F.3d 1006 (9th Cir. 2007), is whether the homeless Plaintiffs have no choice but to be present in the City’s
public spaces. See Order, p. 8 (Dkt. 115). Plaintiffs also discuss overcrowding at the shelters and the use of
overflow mats, but that evidence and arguments relate to the merits of Plaintiffs’ claims and not Plaintiffs’ ability to
demonstrate that they are threatened with injury from the alleged unconstitutional enforcement of the Ordinances at
issue that is fairly traceable to the City’s conduct. To satisfy the causation requirement, plaintiffs “must show that
the injury is causally linked or “fairly traceable’” to the City’s Ordinances, “and not the result of independent choices
by a party not before the Court.” Nw. Requirements Utilities v. F.E.R.C., No. 13-70391, 2015 WL 4716753,
at *5 (9th Cir. Aug. 10, 2015).
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E. Robert Anderson DoesNot Have Standing

Anderson has not been warned by law enforcement officials regarding conduct that might violate the

Ordinances in the four years preceding his most recent deposition. Hall Declr., Ex. 2, p. 101 (Dkt. 230-2). Atthe

time of his most recent deposition, Anderson had housing because he lived with his girlfriend 19. Hall Declr., Ex. 2,

pp. 81, 84-87 (Dkt. 230-2). His most recent Declaration describes that his girlfriend moved in February of 2015,

which led to Anderson living with a friend for several months before obtaining shelter at the River of Life for a night
and then at the Sanctuary.20 (Dkt. 296-1).

Unfortunately, Anderson is again homeless and relies on the shelters to provide hima place to sleep 21.
However, as is the case with Martin, Anderson also will seek a place at a shelter instead of sleeping outside,

22

and he has successfully done s o Hall Declr., Ex. 2, p. 103

19 Mr. Anderson did not pay rent to his girlfriend and his only “income” was food stamps. He is not
eligible for government housing assistance and has been denied a request for social security benefits. Hall Declr.,
Ex. 2, pp. 81, 84-87 (Dkt. 230-2).

20 This Declaration provides relevant information for the Court to assess Anderson’s standing, and
standing must exist throughout every stage of litigation, which means the Court must reassess the facts relevant to
standing as they change. Accordingly, the Court has considered the information provided. Plaintiffs’ Motion
seeking permission to file the Declaration is granted.

21 The City’s mootness argument rests on its assertion that Plaintiffs’ claims for prospective relief is
moot because Plaintiffs are no longer living unsheltered in Boise. See Def.’s Mem., p. 6 (Dkt. 229-2). Because
those circumstances have changed with regard to Anderson, the Court has not considered whether this case is now
moot based on Plaintiffs’ living situations.

22 Anderson reported that he slept on the streets in 2014 for three nights even though he could have
accessed a shelter on those nights, because he was ashamed to return to the shelters. Hall Declr., Ex. 2, p. 70 (Dkt.
230-2). The reason for his reluctance to seek shelter for three nights does not evince an unwillingness to stay at
shelters in the future (even if one assumed that
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(Dkt. 230-2). There isnothing to prevent Anderson from seeking shelter at the River of Life or the Sanctuary, see
Dkt. 239,  7; Dkt. 240, 1 6, although he does not like the rules at the River of Life that constrain his ability to smoke
before he goes to bed, nor does he like the River of Life’s “religious policies”. Hall Declr., Ex. 2, p. 73 (Dkt. 230-2).
Anderson was not forced to engage in prayer at the River of Life during his March 2014 stay, but says he was
forced to attend chapel services. Hall Declr., Ex. 2, p. 76 (Dkt. 230-2). But his statement in that regard was clarified
in that he said that to join a particular treatment program that would allow him to stay for an extended period on the
upper floors of the River of Life, he was required to attend chapel and other religious services. However, he decided
not to participate in that particular program. He was, nonetheless, still permitted to stay overnight on the first floor

23 In other

without joining the program, subject, of course, to the other rules of the shelter. Id., pp. 72-79,1 11.
words, he objected to the requirements placed on those who stay longer than 17 days and then choose to enter the
program allowing access to treatment program housing in the upstairs portion of the facility. Regardless, Anderson

has stayed at the River of Life recently and has stated he will do so in the future. Id. at p. 110. Additionally,

such an emotion, understandable as it may be, is a cognizable basis for avoiding shelter when shelter was
available, under a standing analysis), nor has Anderson made any such assertion. Indeed, Anderson has been
residing at the Sanctuary shelter since May of 2015. Anderson Declr. (Dkt. 296-1).

23 Anderson explained that he was required to attend chapel services at a stay in 2007, before the Boise
Rescue Mission was “changed . . . over” to River of Life, and before this litigation commenced. Hall Declr., Ex. 2,
p. 74 (Dkt. 230-2). He has stayed at the facility since that time.

MEMORANDUM DECISION & ORDER - 15
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although he has been diagnosed with certain mental health disorders, nothing suggests that mental health issues have
prevented Anderson from utilizing the shelters. See Pls.” St. Facts, 3 (Dkt. 248).

As with Martin, Anderson is worried he will receive a camping citation if there is no shelter space available and
he has to camp or sleep ina public place. Butalso as with Martin, the revised Ordinances do not allow Boise
City Police Officers to cite Anderson when no shelter space is available. Anderson iswilling to stay at either
available shelter, even if he prefers the Sanctuary and dislikes some of the policies at the River of Life. In such
circumstances, Anderson’s worry that he might be cited under the Ordinances does not amount to a substantial risk of

imminent harm sufficient to demonstrate the injury-in- fact required for Article 111 standing.

F. ConclusiononStanding Issues

That these particular Plaintiffs lack standing does not mean, for all purposes, that other putative plaintiffs also
would lack standing to pursue similar claims. There may, for instance, be an individual with a mental or physical
condition that has interfered with her or her ability to seek access to or stay at shelters, with such difficulties likely to

continue in the future .24 Or, perhaps a homeless individual will refuse to stay at the River of Life

24 See, e.g., Jones Declr., Ex. 80 (Dkt. 247-4) (police report describing contact with an apparently
homeless individual who advised that he has PTSD and cannot stay at a shelter); id., Ex. 77 (Dkt. 247-1) (list of
individuals who are barred from the Interfaith Sanctuary and, if coupled with an objection to the religious practices
at River of Life, may be able to demonstrate threatened injury); id., Ex. 78 (Police report noting probable cause for
camping violation for homeless person who apparently suffers from a mental iliness because he “said he had not
tried to get into any shelters because they try to get him onto illegal drugs and steal his medicine™); id., Ex. 72
(Dkt. 246-21) (homeless individual cited when the Sanctuary was full because River
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and can support a claimthat the facility requires participation in religious practices for homeless individuals to stay
intemporary housing there. However, this Court cannot entertain and decide controversies on possibilities, and it is
similarly inappropriate for the Court to surmise conclusively whether such circumstances would be sufficient for
other persons to establish standing. The Court will not substitute the possibility that another person might have
standing to make the claims raised here as a substitute for the shortcomings of the standing claimed for Martin and
Anderson. Instead, the Court must do exactly what has been done in this decision — consider the evidence and the
allegations of future threatened harm to determine whether such a record rises to the level required for these
particular plaintiffs to establish standing in the circumstances of this case. That answer, on this record, is “no.”
Because the Plaintiffs lack standing to pursue their claims, the Court lacks jurisdiction to consider the merits of those

claims and this case willbe DISMISSED.

G. Miscellaneous Motions

Before the hearing, Plaintiffs filed a Motion for Leave to File Supplemental Authority related to the standing
issue (Dkt. 283). The City acknowledges that the Court has discretion to consider the three cases Plaintiffs brought
to the Court’s attention, but asks that the Court decline to do so. (Dkt. 293). The Court concludes that it is
appropriate to consider the additional case authority, and has done so. The City is not prejudiced in any substantive

manner by the presentation of the supplemental authority,

of Light had capacity, but individual was “barred” from the facility).
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and has had the opportunity to try and distinguish these cases from the facts of the present case. See Dkt. 293.

After the hearing, Plaintiffs filed a Motion for Leave to Identify Record Citations made at the hearing (Dkt.
289), for the stated purpose of assisting the Court in efficiently reviewingthe record. Plaintiffs filed an appendix
identifying the pages of the record that support their arguments. The appendix is a useful tool to compile evidence
already in the record, it does not add to the record. Accordingly, Court will grant the Motion and has considered the
appendix.

Plaintiffs also asked that the Court strike the affidavits of Jayne Sorrels and Jacob Lang, filed in support of the
City’s opposition to Plaintiffs” Motion for Summary Judgment. See Dkts. 257-3; 257-4. Plaintiffs argue that these
affidavits contain (1) expert opinion testimony they are unqualified to provide and (2) statements for which they
lack personal knowledge and foundation or constitute hearsay. (Dkt. 268-1).

However, the Court did not rely on any of this evidence to find that Plaintiffs lack standing in this case, and the
challenged affidavits relate primarily to issues going to the merits of this cas Zg Accordingly, Plaintiffs’ Motion
to Strike (Dkt. 268) is moot.

Additionally, having considered the evidence relevant to the standing issue and having ruled in the City’s

favor, the Court further finds that the City’s Motions to Strike also are moot.

25 Although the Court has cited to Sorrels’s Affidavit, the citation was not to any evidence objected to as
unqualified expert testimony.
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For the reasons set forth above, IT ISHEREBY ORDERED:
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(1) Defendant’s Motion for Dispositive Relief (Dkt. 229) is GRANTED;

(2) Plaintiffs’ Motion for Summary Judgment (Dkt. 243) is DENIED.

(3) Defendant’s Motions to Strike (Dkts. 254 & 263) are DENIED as MOOT.
(4) Plaintiffs’ Motion to Strike (Dkt. 268) is DENIED as MOOT.

(5) Plaintiffs Motion for Leave to File Supplemental Authority (Dkt. 283) is GRANTED.
(6) Plaintiffs’ Motion for Leave to Identify Record Citations (Dkt. 289) is GRANTED.

(7) Plaintiffs’ Motion seeking permission to file the Robert Anderson Declaration (Dkt. 296) is
GRANTED.

A separate judgment will be filed contemporaneously with this Order.

DATED: September 28,2015

Honorable Ronald E. Bush

U. S. Magistrate Judge
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TEACHERS'INSTITUTE ON THE RULE OF LAW-RELATED CIVICEDUCATION: CONNECTING THE
RULE OF LAW TO THE ROLE OF AN INDEPENENT, IMPARTIAL JUDICIARY

Topic3 Outline:  Judicial Decisions: Honoring and Implementing the “Rule of
Law”

Hon. Daniel Eismann, Justice and Past Chief Justice, Idaho Supreme Court
Professor Emeritus Don Burnett, Past Judge, Idaho Court of Appeals

1. Distinctive roles of trial courts and appellate courts [Burnett]
a. Standards for deciding issues of law, fact, and discretion — see Appendix A to Topic 3 below
b. The function and discipline of written decisions
2. A judge’s dual responsibility: interpreting and following the law [Eismann]
a. Methods of interpreting statutes and administrative regulations
(i) Courts are bound by well-established rules of statutory interpretation that

guide their reading of legislation.

(i) When the language is clear, the Court must not stray beyond the "four corners” of a
statute to interpret its terms.

(iii) When the language is ambiguous (more than one reasonable interpretation),
the Court should consider the relationship of the language to the remainder of a statute
or statutory scheme, and may examine outside sources such as legislative history with the
goal of ascertaining legislative intent.

@ What if statutory language seems clear but yields an absurd result?

(iv) The Court will give “deference” to an administrative agency's interpretation
of a statute within that agency's area of expertise (Chevron deference).

b. Development & application of case law ("common law") [Burnett]
0] The role of precedent: Should be law be static or stable (trial court and appellate
courtperspectives)?
(i) Why does precedent matter? (The law should be not only wise, but also

predictable and uniform in its application.)

C. llustration: Interpretation of “criminal intent” (James v. City of Boise) [Eismann]
[See “background information” in Appendix B to Topic 3 below]

0] Does the phrase “criminal intent” have a single, clear meaning?

(ii) If not, what sources should be examine to define it?

84



3. Judges as guardians of state and national constitutions (** ... against any winds that blow')

a. What is a Constitution? Must it be written? What about tradition? [Eismann]

b. Contrasting methods of interpreting constitutional text [Eismann/Burnett]
0] “Originalism”and “textualism”
(i) “Living” constitution

C. Judicial review of constitutionality of statues and regulations [Eismann]
4. Illustrative, landmark constitutional decisions

a. The U. S. Constitution in the U.S. Supreme Court:
0] Due process and equal protection: The path from Strauder to Plessy to Brown [Burnett]
(i) Drawing the line on federal authority over “interstate commerce” [Eismann]

b. The Idaho Constitution in Idaho’s appellate courts:
0] Idaho’s version of “search and seizure” (State v. Thompson) [Burnett]

Idaho Court of Appeals decision:

http://www.leagle.com/decision/19871832745P2d1087 11822/STATE%20v.%20THOM
PSON

Idaho Supreme Court decision:
http://legalig.com/Case/State VV_Thompson 114 lIdaho 746

5. Truth and fiction about “judicial activism” [Eismann]
a. Judges can decide only the cases before them
b. Judges have no authority ability to be "roving legislators”

Q&A dialogue with Topic 3 presenters

Workshop Discussion

What constitutional standard(s) would you apply in the following case(s)? What result(s)?
[See information on the Fourth Amendment in Appendix C below]

e Kyllov. U.S., 533 US 27 (2001)
Does the 4th Amendment require the police to obtain a warrant based on probable cause
before standing outside a home and scanning it with a thermal imaging device to detect
abnormal heat sources consistent with marijuana “grow” operations?

e U.S.v.Jones, 132 S.Ct. 945 (2012)
Does the ath Amendment require the police to obtain a warrant based on probable cause before
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attaching a GPS tracing device to a vehicle and using it to monitor the vehicle's movements for
the next 28 days?

Morris v. U.S. Army Corps of Engineers, CV-13-336 (U.S. District Court, Idaho)

Do the Second and Fourth Amendments allow the Army Corps of Engineers to ban firearms
in public parks the Corps maintains adjacent to dams it constructed, including a ban on
firearms in the tents of any campers?

Core questions to be posed in this workshop discussion and in every workshop discussion during the
Teachers’Institute:

What are the main points you plan to develop in your classroom back home?
What learning outcomes will you seek for your students?

What challenges will you face in achieving those outcomes?

How will you assess the achievement of those outcomes?

Y VVY
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Appendlx A to Toplc 3: Judicial Decisions

Disputes are resolved in courts by application of the law to (often disputed) sets of facts. To reach a resolution, there
must first be a determination of what the facts are and then a determination of what the applicable law is. Resolution
of some types of conflicts will call for an exercise of the judge's discretion. Thus, there are three broad categories of
decisions that must be made in trial courts:

1. Fact-finding (truth-seeking). A jury (or judge acting without a jury) does this by weighing the evidence,
which may be physical, documentary, or testimonial — involving assessment of a witness's demeanor, facial
expression, body language, reason for bias, plausibility of the story, etc.

2. Law determination, which is done by the judge. The judge has to determine what constitutional provisions
or statutes or judicial precedents are applicable to the facts presented, and what they require or prohibit. Ina jury
trial, the judge must instruct the jury on the law that is to be applied to the facts found by the jury.

3. Discretionary decisions, which are generally done by a judge. Examples:
= Sentencing acriminal defendant
= Child custody and visitation
= Whether and how to sanction a party for failing to timely disclose a witness in advance of
trial

Discretionary decisions often involve balancing competing interests. Where a decision is committed to the
trial court's discretion, there generally is a range of permissible results from which the judge may choose.

An appellate court's review differentiates among these categories of decisions. The standard of appellate review
depends on the type of decision that is challenged.

1. Findings of fact will be set aside only if the appellate courts determines that they are clearly erroneous (the
evidence supporting the decision is so insubstantial that the reviewing court is left with a firm conviction that the
finding is erroneous). In the ldaho state system, an appellate court will reverse only if there is no substantial
evidence to support verdict.

a. Appellate courts give great deference to a jury's or trial court's factual findings due to fact-finder's
opportunity to view demeanor of witnesses, body language, voice, facial expressions, courtroom conduct, etc.

b. The constitutional right to jury trial would not be honored if an appellate court could readily overturn a
jury verdict.

2. Determinations of law will freely reviewed on appeal; appellate courts consider the trial court's analysis,
but are not bound to defer to the trial court's interpretation of the law.

3. Discretionary decisions will be reviewed to determine whether discretion has been “abused” — meaning that
the appellate court will consider whether the trial judge correctly understood the issue to be one of discretion,
whether the judge exercised discretion within boundaries established by law, and whether the trial judge made
his/her discretionary decision through an exercise of reason. If these tests are satisfied, an appellate court will not
overturn a discretionary decision merely because the appellate judges would have made a different choice.

Litigants are entitled to a fair trial, not a perfect on. Therefore, even if an appellate court determines that error has
occurred in the trial court, the appellate court generally will not overturn the result reached by the trial court if the
error was “harmless”. In a civil case this means that the error probably had no substantial effect on the outcome. In
a criminal case it means that the appellate court is convinced beyond a reasonable doubt that the same outcome
would have been reached even in the absence of the error. Example: certain evidence was erroneously admitted,
but other evidence overwhelmingly supports the result reached by the trial court.
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An appellate court usually announce its decision in a case through the issuance of a written opinion. The written
opinion imposes on the appellate court the discipline of careful, explained reasoning. The opinion also serves these
purposes:

e Resolving the case

e Explaining the reasons for the appellate decision, preferably in a way that persuades the reader that justice
has been accomplished

o  Engendering public confidence in the justice system

e  Demonstrating the “rule of law

o  Establishing precedents for the appellate court and lower courts to follow in the future
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Appendix B to Topic 3: Judicial Decisions

Synopsis of “Criminal Intent” Case
James v. City of Boise, Idaho Supreme Court

http://law.justia.com/cases/idaho/supreme-court-civil/2015/42053.html

FACTS
At dusk on a Sunday evening, the police responded to a report of a burglary in progress at a dentist office. A
passerby had called the police and reported hearing glass breaking and seeing a woman crawling through a broken
basement window when he went to investigate. He said the woman appeared to be under the influence of drugs.

The first officer to arrive spoke with the passerby and then walked to the building, where he saw through a
basement window a woman holding a large malt liquor beverage in her left hand and what appeared to be a knife
with a 4 to 5 inch blade in her right hand. He observed her briefly, and she then walked out of sight. One of the
dentists who owned the building arrived and told the police that there should not be anyone in the building,
especially anyone who had to break a window to enter.

About forty minutes after arriving, the police decided to have a police dog search the building. One officer
used the public address system in his patrol car to announce to the person in the building that they were police
officers, that if the suspect did not surrender they would send in a police dog, and that the person in the building may
be bitten. The person inside the building did not respond to that announcement.

The entire upstairs and the majority of the basement were dark, and the police determined that searching
with a police dog would be reasonable because the crime of burglary was a felony, there had been other burglaries of
dentist offices that month, one suspect appeared to be armed with a knife, and using a police dog would be safer to all
involved than having the officers search the building with guns drawn.

Before entering the building, the canine officer announced loudly through the open front door that they
were officers, that if the person did not surrender a police dog would be sent, and that the dog would bite the person
if it found her. There was no response.

The officers entered the building with the police dog and searched the upstairs, finding nobody. They
stopped at the top of the stairs leading down into the basement, and the canine officer again announced loudly that
they were officers, that if the person did not surrender a police dog would be sent, and that the dog would bite the
person if it found her. Again, there was no response.

The canine officer sent the dog down the stairs, and the dog began barking, indicating that he smelled
human odor. The canine officer gave the dog a command to bite, which would cause the dog to use his eyes and
ears to find the person. After a few seconds, the officers heard a woman screaming from the basement.

They hurried down the stairs and found the woman on the floor in the bathroom with the dog biting her.
They called paramedics, who were waiting nearby, and the paramedics took the woman to the hospital. She had a
blood alcohol content of 0.27, over three times the legal limit for driving.

It was later discovered that the dentists were leasing the basement to man who operated a dental laboratory
to make crown bridges. He had allowed the woman to use a small part of the basement to make dental appliances
for her business. She had gone to the building to repair a neighbor’s denture and had locked herself out when she
went outside to smoke a cigarette and had accidentally left her keys in the building. She had broken the basement
window while trying to open it.

ISSUE

The woman sued the city and police officers for the torts of assault, battery, and wrongful imprisonment. A
tort is a civil wrong for which a person can be awarded damages. Pursuant to a state statute (the Idaho Tort Claims
Act), the city and its officers would not be liable for those torts unless the officers acted with “criminal intent.” The
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statute does not define the term “criminal intent,” and there is no fixed legal meaning of that term. The issue was
what does the term “criminal intent” mean in the statute.

The term “criminal intent” has various meanings, including: (a) the intent to do wrong; (b) the mens rea
for a particular crime, which may include criminal negligence; and (c) the intent to violate the law, which implies
knowledge of the law violated.

The term mens rea is Latin for “guilty mind,” and is the state of mind that the prosecution must prove a
defendant had in order to convict the defendant of a crime. There are two general types of mens rea: a general
intent or a specific intent. A crime with a general intent only requires that the defendant knowingly perform the
prohibited acts and does not require any intent to violate the law (e.g., to be guilty of speeding, there is no
requirement that one intend to drive in excess of the speed limit). A crime with a specific intent requires a specific
intent in addition to the prohibited act (e.g., theft requires that the defendant have the specific intent to deprive
another of property or to appropriate it to himself).

There was a comparable crime for each of the torts alleged by the woman.
The crime of assault is:

(@) An unlawful attempt, coupled with apparent ability, to commit a violent injury on the person of
another; or

(b) An intentional, unlawful threat by word or act to do violence to the person of another, coupled
with an apparent ability to do so, and doing some act which creates a well-founded fear in such
other person that such violence is imminent.

The crime of battery is:
(a) Willful and unlawful use of force or violence upon the person of another; or

(b) Actual, intentional and unlawful touching or striking of another person against the will of the
other; or

(c) Unlawfully and intentionally causing bodily harmto an individual.
The crime of false imprisonment is:
[T]he unlawful violation of the personal liberty of another.

How would you have decided this case? (What do you believe the Legislature meant by the phrase “criminal
intent” as used in the Idaho Tort Claims Act?)
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Appendix C to Topic 3: Judicial Decisions
Background on Workshop Discussion Cases Raising
Fourth Amendment Issues

4th Amendment

"The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and
seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by Oath or
affirmation, and particularly describing the place to be searched, and the persons or things to be seized."”

Fact Pattern in Thermal Imaging Case

Federal agents suspect a defendant of growing marijuana in his home. Marijuana grown inside usually
requires high-intensity lamps, emanating heat. To detect this heat, the agents used a thermal imager to scan the
residence from the street. Such thermal imagers detect infrared radiation, which all objects emit but which is
invisible to the naked human eye. The scan of the defendant's home revealed that the garage roof and a side wall
ofthe defendant's house were relatively hot compared to the rest of the home and substantially warmer than
neighboring homes. Agents concluded that the defendant was using high intensity lights to grow marijuana inside
his home. Based on this thermal imaging, a Federal Magistrate Judge issued a warrant authorizing a search of the
defendant's home and the agents subsequently found an indoor marijuana growing operation inside the residence.
The defendant claims that the agents conducted an illegal search with the thermal imaging device in violation of the
4th Amendment.

Question

Does the 4th Amendment require the police to obtain a warrant based on probable cause before standing
outside a home and scanning it with a thermal imaging device to detect abnormal heat sources consistent with
marijuana “grow” operations?

Related Cases
Without a warrant, does the 4th Amendment allow the police to:

1. Conduct a visual stake-out from across the street for 24 hours?
a. (US. v. Knotts, 460 U.S. 276 (1983»

2. Fly over the home in an attempt to visually spot a grow operation?
a. (California v. Ciraolo, 476 U.S. 207 (1986)

3. Rummage through the home's garbage sacks left on the curb for public disposal?
a. (California v Greenwood, 486 U.S. 35 (1988)

4. Rummage through the home's garbage sacks left on the front porch?
5. Place a GPS location device on a car and monitor its location for 4 weeks? (See U.S. v. Jones, )

6. Follow the home's occupants to a park where they are staying in a tent and search that tent
without their permission while they are away? See Morrisv U.S. Army Corps of Engineers, CV-
13-336 (U.S. District Court, Idaho)

If the goal of the law is to identify a constitutional standard that judges could apply to resolve the
foregoing (and future) 4th Amendment issues, what constitutional standard(s) would you announce and apply

inyour decisions?
b)
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2016 TEACHERS’ INSTITUTE ON LAW-RELATED CIVICEDUCATION: CONNECTING THE RULE OF
LAW TO THE ROLE OF AN INDEPENDENT, IMPARTIAL JUDICIARY

Topic 4 Outline:
4A — The Jury’s Role in the Administration of Justice
4B — Special Issues in the Administration of Criminal Justice

Hon. Candy W. Dale, U.S. Magistrate Judge, District of Idaho
Wendy Olson, United States Attorney, District of Idaho

Richard Rubin, Executive Director, Idaho Federal Defender Services
Sara Thomas, ldaho State Appellate Public Defender

A. Process and issues concerning selection of an impartial jury

1. Impartial jury is one of the Sixth Amendment’s guarantees ina criminal case

(a) Brief history of the jury trial
(b) Scope of the right to a jury trial:

(i) The Sixth Amendment provides right to speedy and public trial before an impartial jury of the
state and district where the crime was committed.

(i) No rightto jury trial for a "petty offense”. If maximum punishment for a crime is
incarceration for 6 months or less, strong presumption that the offense is petty.

(iii) Defendant can waive right to jury trial, but waiver must be knowing, voluntary, in writing,
consented to by the government and approved by the court

(c) The Seventh Amendment provides for the right to a jury trial in "suits at common law" (civil cases)
where the value in controversy exceeds $20 (civil cases). Jury trial is also available in civil actions to
enforce statutory rights when the statute provides for a jury trial or when the statutory right is
analogous to a common law cause of action.

(i) Where the remedy sought monetary, jury trial is typically available; but where the remedy is not
monetary — such as an injunction — a jury trial typically is not available.

(i) There is no constitutional right to jury trial where a party sues the United States, unless specified
in a statute waiving the government’s sovereign immunity (United States has to waive sovereign

immunity to be sued); but there is a constitutional right to a jury trial in an action brought by the United
States to recover a civil penalty

2. Obtaining a jury pool

a. 28 U.S.C. section 1865{b) establishes qualifications to serve as a member of a grand jury or trial jury

e  Person must be: citizen of U.S. who has resided one year or more in judicial district; at least
18; able to read, write and understand the English language with sufficient proficiency to fill
out juror qualification form; able to speak English; mentally and physically capable of
rendering satisfactory jury service; does not have felony charges pending; hasn't been
convicted of a felony, unless rights were restored.



b. District jury selection plan incorporates statutory requirements as set forth in the Jury Act (28 USC
Section 1861), to ensure all litigants have the right to grand and petit juries selected at random from a fair
cross section of the community.

e Source lists for jurors' names include registered voters and, in the District of Idaho,
individuals with ldaho driver's licenses or identification cards issued by the Idaho Department
of motor vehicles.

o Exemptions and excuses, along with length of service, are included in the Jury Plan

3. Selectionprocess
a. Number of jurors:

e Between 6 and 12 in civil case (no alternates)
o Twelve in criminal cases; however, at any time before a verdict, the parties may stipulate, with
the court’s approval to proceed with fewer than 12 (no more than 6 alternates)

b. Pre-selection questionnaire

e Inevery case prospective jurors complete a qualification questionnaire and a supplemental
questionnaire which is used to save time with jury selection.

e Also may be used when lengthy trial anticipated} certain biases may be at issue or there has
been a great deal of pretrial publicity

o Afterreview of pre-selection questionnaire} court may excuse prospective jurors
whose responses show hardship or prejudice

o Usually court will consult with counsel before excusing jurors

o Confidentiality of answers cannot be guaranteed (Press has been held
constitutionally entitled to have access to at least some of the
information contained in questionnaires.)

o  Court may redact certain information in high profile cases, such as juror names,
at least while trial is pending

c. Voirdire

e  Developed under the common law as a natural component of the Sixth Amendment’s impartial jury
guarantee

e Importance of voir dire in a criminal trial:

o  Marks the beginning of the trial

o “Tolls” the running of the Speedy Trial Act’s time limits

o Once panel is selected and sworn, jeopardy attaches in criminal cases

o Examination of prospective jurors by Court and/or attorneys to help select an impartial jury;
accordingly, a defendant is entitled to a voir dire that fairly and adequately probes a juror}s
qualifications -including questions calculated to uncover actual and likely sources of prejudice

o Voirdire in civil cases addresses many of same concerns, such as juror veracity and bias



d. Judge’srole

e Requests proposed questions for voir dire by the judge, which occurs before attorneys have their
opportunity

e  Exercises control over attorney voir dire; rules on hardship excuses and challenges for cause; and
supervises the exercise of peremptory challenges.

e. Attorneys’role

e  May help draft pre-selection questionnaire, if one is used

e May play some role in voir dire (participation is discretionary with the court under both criminal
and civil federal rules of procedure)

e May make challenges for cause and peremptory challenges, in order to strike prospective jurors

o  Challenges for cause are based on juror partiality/bias/inability to put biases aside; must
convince court that juror cannot be fair in the case before the court. The number of
challenges for cause is unlimited.

o Peremptory challenges seek to strike a prospective juror without cause. There isno
constitutional right to peremptory challenges; the right is created by statute.

- Incivil cases, each side is entitled to 3 peremptory challenges. Court may grant
additionally peremptories where there are multiple parties, i.e., multiple
defendants or plaintiffs.

- In felony criminal cases, a defendant entitled to 10 peremptory challenges (more if

- multiple defendants); the government is entitled to 6. In capital cases, however,
each side is allowed 20 peremptory challenges. In misdemeanor cases, each side is
allowed 3 such challenges.

- Additional peremptory challenges are allowed alternates are to be impaneled:;
these additional challenges are available only as to the alternate pool

o Batson challenges to peremptory challenges:

- In 1986 the U.S. Supreme Court held that racially discriminatory exercise of
peremptory challenges by a prosecutor violated equal protection rights of
criminal defendant and challenged juror (Batson v. Kentucky)

- In1991, Supreme Court held Batson also applied to civil cases

- In1992, Supreme Court held that peremptory challenges by criminal
defendants can also be subjected to a Batson challenge

- In1994, Supreme Court held that peremptory challenges based on
gender violate the Equal Protection Clause

- Exercising Batson challenges is difficult, must do so before juror is
released. Three-step procedure:

i. Prima facie case that peremptory challenge discriminatory

ii. Once established, opposing party must offer facially nondiscriminatory
reasons for the peremptory challenge

iii. Moving party must prove purposeful discrimination

Q & A with Presenters of Topic 4A

94



Workshop Discussion for Topic 4A:
ISSUESRELATING TO JURY SELECTION IN AHATE CRIME CASE

A woman wearing a hijab (veil) over her head and chest had just finished shopping for groceries at the Walmart
on State Street when she was confronted in the parking lot by two men, one of whom was wearing a baseball cap
with an American flag and the word “Idaho Patriot” on it. The second man wore a t-shirt with an American
flag, a cross and writing that said “God and Country”. The men had just finished eating at the McDonalds inside
the Walmart. The man with the baseball hat yelled at the woman that she should “dress like an American” or
“go back to your own country.” As she tried to move away, the two men followed her and one of them yelled,
“When | was in Desert Storm, we trained our guns on people like you.” She turned her shopping cart toward
the men. The man with the baseball cap struck her once with his hand, knocking her to the ground. He then
took off his hat, held it in her face and said, “This is what Americans cover their hair with.” The woman
suffered cuts and bruises. Two other shoppers who had overheard the exchange intervened and called the
police.

The two men were charged with violating 18 U.S.C. sec. 245 and 18 U.S.C. 241. Section 245, which makes it
unlawful to use force or the threat of force to willfully intimidate and interfere with a person’s right to enjoy a
place of public accommodation because of the person’s race, color, or national origin. Section 241 is a civil
rights conspiracy statute. The man with the t-shirt pleaded guilty to a misdemeanor violation of 18 U.S.C. 245,
admitting that he made the comment about Desert Storm. The man with the baseball cap is set for trial in
federal court in Boise three weeks before another criminal trial in which two Muslim women originally from
Somalia are charged with wire fraud for executing a credit card scheme in various Southern Idaho cities. The
wire fraud case has received considerable publicity because it was investigated by the Joint Terrorism Task
Force, although no terrorism charges were filed.

A group called the “Idaho Patriots™ has received considerable attention for its opposition to a BLM decision to
close several campgrounds for the summer season due to lack of BLM personnel to maintain the campgrounds.
The “Idaho Patriots,” on their facebook page, describe themselves as “true Americans who defend the
Constitution and liberty of all against the overreaching federal government.”

The defendant going to trial, a fifty-five year-old U.S. Army Veteran, is not a member of the Idaho Patriots.
When questioned by police in the parking lot, he said that he first approached the woman because she made a
rude remark as they both exited the Walmart. He said that he hit her in self-defense because she was trying to
ram him with the shopping cart.

The alleged victim is an Idaho native. She converted to Islam in 2009, when she married a Boise State graduate
student from Saudi Arabia.

DiscussionQuestions:

e How should the judge conduct jury selection? What method is best for gathering initial information
about potential jurors? What potential biases should the court, the prosecutor and the defense attorney
be concerned about? What is the best way to learn about those biases? What kinds of responses from
jurors would be sufficient for a challenge for cause? What concerns should the judge have during the
exercise of peremptory challenges?

¢ Do we know whether jurors, once selected, will actually strive to be impartial?
e  Can the power of juries be squared with the concept of the “rule of law?”

Core questions to be posed in this workshop discussion and in every workshop discussion during the Teachers’
Institute:

What are the main points you plan to develop in your classroom back home?
What learning outcomes will you seek for your students?

What challenges will you face in achieving those outcomes?

How will you assess the achievement of those outcomes?

YV VY
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B.

Special issues in the administration of criminal justice

1) Indictmentunder Fifth Amendment

(@)

2) Speedytrial

(@)

(b)

)

(d)

)

(f)

@

In federal system, Constitution provides right to indictment by grand jury for all capital
or “infamous crimes” (those in which the maximum term of imprisonment is more than
one year -- i.e., felonies)

The Sixth Amendment guarantees the right to a speedy and public trial in all criminal
prosecutions. Sixth Amendment generally includes due process and substantive guarantees
for trial in criminal cases. (It also includes right to confront adverse witnesses and the right
to assistance of counsel.)

Speedy trial right is implemented federally through the Speedy Trial Act of 1974, 18
U.S.C. section 3161, which imposes time limits within which criminal defendants must
be brought to trial.

The Act provides that trial must begin within 70 days after the later of the date of
indictment/information and the date of the defendant's initial appearance before a judicial
officer in the district in which charges were brought.

There are several possible exclusions that cause the time to stop running, including the
need to prepare for trial in a complex case, the unavailability of an essential witness, the
continuity of counsel pending pretrial motions, and the fugitive status of the defendant.

The right to a speedy trial belongs to the public, as well as to the defendant, so it is not
sufficient for defendant to waive speedy trial; any delay must also fit into one of the
statutoryexclusions.

The court's calendar congestion is not a basis to exclude time under the Speedy Trial Act;
thus, courts generally must be aware of the amount of "speedy trial” time left in a given
case and bring those criminal cases to trial, even if civil trials are thereby delayed.

The usual remedy for violation of the speedy trial right is dismissal of the case, although
not necessarily with prejudice,

3) Sixth Amendment right to counsel

(@)

(b)
)

U.S. Supreme Court held in Gideon v. Wainwright that person accused of a serious crime
has a right to the assistance of counsel — to be furnished by the government if the individual
cannot afford to retain an attorney.

Stages of proceedings at which right to counsel attaches

Rightof self-representation

4) Post-conviction proceedings: See Appendix

Q & A with Presenters of Topic 4B
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WorkshopDiscussion:

e  The prosecutor as a “minister of justice”: Should the public evaluate a prosecutor’s job performance by
the “batting average” of convictions?

e Therole of defense counsel: Is it simply to “get the client off?”
e Doesour criminal justice system “let people off on technicalities?”

What pre-conceptions on these questions do your students bring into the classroom? How can those
preconceptions best be addressed?

Core questions to be posed in this workshop discussion and in every workshop discussion during the Teachers’
Institute:

What are the main points you plan to develop in your classroom back home?
What learning outcomes will you seek for your students?

What challenges will you face in achieving those outcomes?

How will you assess the achievement of those outcomes?

Y VVYY
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Appendix to Topic 4B: Special Issues in the Administration of Criminal Justice

FLOW CHART OF POST-CONVICTION PROCESSES

State district court enters criminal judgment of conviction and sentence

Convicted defendant files appeal from judgment ar’d sentence. (Defendant may file a direct appeal or a
petition for post-conviction relief, or both. A post-conviction proceeding ordinarily entails a broader
record and addresses issues not fully developed in the record of a direct appeal.)

Idaho Supreme Court (paper review and
opportunity for oral argument)

Idaho Court of Appeals (paper review and
opportunity for oral argument

Defendant may files post-
conviction application in
the state district court,
which can hear and
consider other evidence
(green path)

Defendant (applicant) can
appeal decision

Defendant may file only one
federal petition for writ of
habeas corpus in the United
States District Court (usually
a paper review; rarely can
consider other evidence)

*12% of capital (death penalty)
petitions and 0.3% of noncapital

Either party may file petition for
review with the Idaho Supreme Court

If dissatisfied with decision on appeal,
either part may file petition for writ of
certiorari with the United States
Supreme Court

cases are granted. l

Defendant-petitioner must request a certificate of appealability to appeal

United States Court of Appeals (for thelNinth Circuit) hears appeal (paper review)

Petitioner can file petition for writ of certiorari with U.S. Supreme Court (continued next page)
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l

United States Supreme Court either decides to take the case (paper review with opportunity for oral argument) or

denies a petition for writ of certiorari. The case is completed (blue path). * About 8,000 total petitions are filed each year, and
about 80 of those are heard.

If the petitioner has not yet filed a state post-conviction application or a federal petition for writ of habeas corpus,
he can do so now (orange path).
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3:15-4:30 p.m.
TOPIC5: Summing up: Best practices in teaching civic education with a focus on the
rule of law and the role of an independent, impartial judiciary

Interactive panel-and-audience discussion between the master teachers and the
teacher-participants

Convener: Russ Heller

(This page left blank for your notes.)
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4:30-5:00 p.m.
Administration:

a.. Discussion of process for submitting materials to satisfy requirement for award of
one credit hour of professional development/continuing education. See booklet
tab.

b. Distribution and collection of teachers’ evaluations of the Institute. See booklet

tab (please remove and submit).

C. Distribution of certificates of teachers’ participation in the Institute

Convener:  Professor (Emeritus) Don Burnett, with Russ Heller

Adjournment
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2016 IDAHO TEACHERS’ INSTITUTE ON LAW-RELATED CIVIC EDUCATION
CONNECTING THE RULE OF LAW TO THE ROLE OF AN INDEPENDENT,
IMPARTIAL JUDICIARY
Idaho Law & Justice Learning Center
Boise, Idaho, June 9-10, 2016
PROCESS FOR OBTAININ
CONTINUING EDUCATION/PROFESSIONAL DEVELOPMENT CREDIT

The professional development credit will be awarded on a pass-fail basis by the University of
Idaho and entered on the record of the University Registrar.

The pass-fail determination will be made by the “instructor of record” for this Institute:

Don Burnett, Professor of Law (Emeritus), University of Idaho

Postal Address: 875 Perimeter Drive, MS 2321
Moscow, ID 83844-2321

E-Mail: dburnett@uidaho.edu

Direct Dial: (208) 885-6305

Please submit one of the following, preferably by email attachment, to Professor Burnett no later

than June 24, 2016:

e Template lesson plan on one of the Institute topics, that you intend to use and develop i
your classroom(s), or

e 1-2 page reflection essay on the content of one of the Institute topics, including a
statement of your vision on how to enhance your students’ understanding of the rule of
law, and the role of an independent, impartial judiciary, in relation to that topic.

e NOTE: Teachers who participated in the 2015 Institute must submit a lesson plan or
reflective essay different from their 2015 submission.

n
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TEACHERS INSTITUTE ON LAW-RELATED CIVICEDUCATION:
CONNECTING THE RULE OF LAW
TO THE ROLE OF AN INDEPENDENT, IMPARTIAL JUDICIARY

Idaho Law & Justice Learning Center
Boise, Idaho, June 9-10, 2016
Sponsored by the Idaho Federal Courts, Idaho Supreme Court, and University of Idaho

Teachers’ Evaluation of the Institute
Please return your completed evaluation form to the registration table.

Please rate the following and comment:
1. The Institute was well organized.
Strongly Agree  Agree  Disagree  Strongly Disagree

2. The Institute offered a variety of workshops that were interesting and/or will help me in my
teaching/professional development.
Strongly Agree  Agree  Disagree  Strongly Disagree

3. The facility provided a good learning environment.
Strongly Agree  Agree  Disagree  Strongly Disagree

4. The pre-Institute communication was adequate.
Strongly Agree  Agree  Disagree  Strongly Disagree

a. Do you have suggestion(s) for improving Institute communications?

Survey Information:
5. What did you like best about the Institute?

6. What about the Institute would you like to see improved or changed?

7. What topics/content areas would you like to see addressed at another Institute?

8. How did you hear about the Institute?

We welcome any general comments and your evaluation of specific workshops and presentations. Please
use the reverse side of this form for your remarks, and check here if you have done so. Thank you!
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